
Introduction

This book is about the Israeli Supreme Court and how, in its capacity as the 
High Court of Justice (HCJ),1 it has adjudicated petitions by Palestinians 
seeking to challenge the legality of measures that have been implemented by 
Israeli military and government authorities for the alleged security of Israeli set-
tlements and settlers in the occupied West Bank. In particular, the analysis 
focuses on the Court’s judgments that were rendered after the outbreak of the 
Second Intifada (Uprising) in 2000.
 Beginning in 1967, Israel’s occupation of the West Bank represents the 
longest military occupation in modern history.2 In the absence of a written 
constitution, the HCJ, the highest judicial body of the Israeli legal system, has 
played an activist role in advancing the state of human rights in Israel.3 The 
HCJ’s adjudication of petitions from the occupied territories represented the 
first time in modern history when the highest judicial authority of an Occupying 
Power established jurisdiction over appeals from an occupied territory that were 
challenging the legality of actions by military authorities.4 As early as the 1970s, 
the HCJ’s judicial decisions also began to underscore that international 
humanitarian law (IHL) and in particular the international law of belligerent 

1 Article 15(c) of the Basic Law: The Judiciary, online: Knesset http://knesset.gov.il/laws/special/
eng/BasicLawTheJudiciary.pdf.

2 International Committee of the Red Cross (ICRC), ‘Contemporary Challenges to IHL-Occupa-
tion: Overview’, (11 June 2012), online: ICRC www.icrc.org/en/document/occupation.

3 ‘Judicial activism’ has been referred to as the willingness of judges to actively review and, if need 
be, criticize and intervene in the decisions and actions of the executive, including those that affect 
fundamental rights. Amos Guiora and Erin M. Page, ‘Going Toe to Toe: President Barak’s and 
Chief Justice Rehnquist’s Theory of Judicial Activism’, (2005–2006) 29:1 Hastings Int’l and Com-
parative Law Review 51.

4 Eshter Rosalind Cohen, ‘Justice for Occupied Territory? The Israeli High Court of Justice Para-
digm’, (1985) 24 Colum J Transnat’l L 471; (337/71) [1972] Christian Society for the Holy Places 
v. Minister of Defense (1972) 2 Isr YB Hum Rts 354 [Christian Society Judgment].
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2  Introduction

occupation (which is a branch thereof ),5 must guide the actions of Israel’s 
military and executive authorities in the occupied territory and vis- à-vis its Pales-
tinian civilian population. Over the years, the HCJ has also invoked inter-
national human rights (IHR) law, particularly the International Covenant on 
Civil and Political Rights (ICCPR), to which Israel is a State Party.
 This book seeks to contribute to the understanding of the elements that have 
shaped the HCJ’s interpretation of relevant rules and principles of the inter-
national law of belligerent occupation, in its adjudication of petitions by Pales-
tinians following the outbreak of the Second Intifada in 2000, by focusing on 
two objectives: the first one, is to analyze the extent to which the HCJ has pro-
vided Palestinian petitioners, who are alleging violations of their rights as 
enshrined in and protected under this body of law, with a domestic venue for 
effective judicial remedy.6 Towards this objective, the analysis focuses strictly on 
the HCJ judgments that were rendered in relation to security- based measures 
implemented in the West Bank for the alleged benefit of Israeli settlements and 
settlers. This would best highlight the challenges that the highest domestic 
court of the Occupying Power faces when adjudicating competing rights and 
interests outside the borders of the state’s national territory, in an occupied 
territory.
 Israeli authorities have also invoked the close physical proximity between 
Israeli settlers and the Palestinians living in the same territory to justify the 

5 Peter Maurer, ‘Challenges to International Humanitarian Law: Israel’s Occupation Policies’, (Winter 
2012) 94: 888 Int’l Rev Red Cross 1503. Provisions regulating this state of affairs can be found in the 
Convention (IV) respecting the Laws and Customs of War on Land and its Annex: Regulation concern-
ing the Laws and Customs of War on Land and its Annex: Regulations concerning the Laws and Customs 
of War on Land, 18 October 1907, Cons TS No 25, 277 (entered into force 26 January 1910) 
[Hague Regulations 1907], the Fourth Geneva Convention, Geneva Convention (IV) Relative to the 
Protection of Civilian Persons in Time of War (12 August 1949), 75:973 UNT 287 (entered into force 
21 October 1950) [Fourth Geneva Convention] and Protocol Additional to the Geneva Conventions of 
12 August 1949, and relating to the Protection of Victims of International Armed Conflicts (1977) 1125 
UNTS 3 (entered into force 7 December 1978) [First Additional Protocol].

6 The definition of reparation for an international wrongful act has been developed primarily in rela-
tion to states. Case Concerning the Factory of Chorzów (Germany v. Poland) (1928), Permanent 
Court of International Justice (PCIJ) (Ser A) No. 17 at 47. In the Wall Advisory Opinion, the ICJ 
underscored the idea that reparations can be owned by states ‘to all natural or legal persons con-
cerned’. Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory 
[2004] ICJ Rep 136 at para 152 [ICJ Wall Advisory Opinion]. Remedies for gross violations of 
IHL and IHR law include the victim’s right to the following: equal and effective access to justice; 
adequate, effective and prompt reparation for harm suffered and access to relevant information 
concerning violations and reparation mechanisms. Reparation for harm suffered can come in many 
forms, including restitution, compensation, rehabilitation, satisfaction and guarantees of non-rep-restitution, compensation, rehabilitation, satisfaction and guarantees of non-rep-
etition. Principles 11 and 21 of the Basic Principles and Guidelines on the Right to a Remedy and 
Reparation for Victims of Gross Violations of International Human Rights Law and Serious Viola-
tions of International Humanitarian Law, Annex to GA Res 60/147, UNGAOR, 60th Sess, Supp 
No. 49, UN Doc A/RES/60/47 (16 December 2005) at para 8, online: Office of the High 
Commissioner for Human Rights (OHCHR) www.ohchr.org/EN/ProfessionalInterest/Pages/
RemedyAndReparation.aspx [thereafter UN Guidelines].
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Introduction  3

implementation of a wide spectrum of administrative, legislative and military 
actions against the latter on the grounds of the vital security needs of the 
former. Many of these measures were challenged by Palestinians in front of the 
HCJ, the major ones of which will be examined in this book. One of them is 
the Wall, which authorities began constructing in 2002. Another measure is the 
designation of much of the land that is trapped between the Green Line and the 
Wall as a Seam Zone and the imposition of an associated permit regime to 
govern the entry and exit of Palestinians to and from that zone. A subsequent 
measure is the special security zones (SSZs) which Israeli authorities have estab-
lished around settlements and to which Palestinians have no or limited access. 
Palestinians have also challenged the implementation of movement restrictions 
(particularly checkpoints and the requirement of holding a permit) on Palestini-
ans commuting between different towns and villages inside the West Bank, or 
between the West Bank and annexed East Jerusalem (EJ) for the alleged 
purpose of ensuring the safety of Israeli citizens. Lastly, the book examines the 
HCJ’s adjudication of petitions challenging the construction of parts of the Wall 
in and around de jure annexed EJ.
 International law and its interpretation have been instrumental in shaping the 
discourse of the protagonists, including before the HCJ. While domestic courts 
tend to defer to the expertise of military authorities in times of security risks, 
HCJ enthusiasts have argued the Court is different, having demonstrated an 
increased willingness to question the rationale of these decisions, and to declare 
illegal a number of measures initiated by the executive branch.7 However, there 
are others who have underscored that, if one were to exclude out- of-court set-
tlements as a form of achieving redress,8 petitions filed on behalf of Palestinians 
to the HCJ would still enjoy a low chance of getting upheld, particularly when 
challenging the legality of security- based measures.9

 Much of the discussion surrounding the Court’s adjudication of petitions by 
Palestinians has analysed whether, and the extent to which, the HCJ’s interpreta-
tion of the general principles and rules of international law has been conducted in 

7 Menachem Hofnung and Keren Weinshall Margel, ‘Judicial Setbacks, Material Gains: Terror 
Litigation at the Israeli High Court of Justice’, 7:4 J Empirical Leg Stud (November 2010) 664.

8 Yoav Dotan, ‘Judicial Rhetoric, Government Lawyers, and Human Rights: The Case of the Israeli 
High Court of Justice during the Intifada’, (1999) 33:2 Law and Soc’y Rev 319.

9 From 1967 to 1986, the HCJ has accepted only 1 per cent of petitions. Ronen Shamir, ‘Landmark 
Cases and the Reproduction of Legitimacy: The Case of Israel’s High Court of Justice’, (1990) 24 
Law and Soc’y Rev 781. Other data regarding HCJ judgments rendered until 2005 generate the 
same statistics, with the exception of the Oslo peace process years, during which accepted petitions 
reached 3 per cent. See Orna Ben-Naftali, ‘PathoLAWgical Occupation: Normalizing the Excep-
tional Case of the Occupied Palestinian Territory and Other Legal Pathologies’, in Orna 
Ben-Naftali, International Humanitarian Law and International Human Rights Law, ed (Oxford: 
Oxford University Press, 2011) 129 at 130 (footnote 8). Another study of judgment from August 
1990 to August 2005 noted that out of 439 petitions, only 4.6 per cent were upheld. Guy Davidov 
and Amnon Reichman, ‘Prolonged Armed Conflict and Diminished Deference to the Military: 
Lessons from Israel’, (Fall 2010) 35:4 Law & Soc Inquiry 919.
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4  Introduction

a manner that reflects a willingness and an ability to enforce international law.10 
Here too, there are those who underscore that the HCJ’s invocation of inter-
national law in its adjudication reflects a staunch commitment by it to providing 
Palestinian victims, alleging the violation of their internationally protected human 
rights, with a domestic venue for judicial remedy11 as a way of enforcing inter-
national law. Others have argued that the Court’s interpretation of basic tenets of 
international law leaves much to be desired.
 This underscores that further inquiries into the HCJ’s interpretation of 
international law is crucial for several reasons. First, the Court has viewed its 
role as that of a domestic court seeking to balance competing rights and 
interests: sometimes those interests are of the military authorities against the 
rights/interests of the Palestinians civilian population, other times it is 
the rights and interests of Israelis citizens (mostly Israeli settlers) against the 
rights of the Palestinians. Second, given that Palestinians live in a territory 
that is militarily controlled by a State of which they are not nationals, their 
rights are first and foremost enshrined and protected by the rules and prin-
ciples of the international law of belligerent occupation, most notably as 
found in the Fourth Geneva Convention and the Hague Regulations. Their 
rights are also protected by IHR law, which remains applicable in times of 
occupation. Hence, the HCJ’s judicial interpretation of relevant international 
legal principles and rules has a crucial influence on the manner and extent to 
which judges can effectively enforce international norms at the domestic 
level.12 Third, Palestinians are not Israeli citizens. Consequently, Israeli Basic 
Laws do not apply de jure to them, while applying to Israeli settlers living in 
the same territory. This has limited the relevance of Israeli constitutionally 
protected rights to them and has made their applicability in large part contin-
gent on the Court’s determination of this issue.
 To offer a theoretical framework for the analysis, the book’s point of departure 
is that some domestic courts and their application of international law can con-
tribute to the promotion of the Rule of Law (RoL) not only at the domestic level, 
but also at the international level (i.e. the international RoL).13 In this regard, the 
book considers that the RoL has both a formal/procedural (thin) aspect and a 

10 Article 17 of the Rome Statute of the International Criminal Court (ICC), 2187 UNTS 90/37 
ILM 1002, and James R. Crawford and Thomas D. Grant, ‘Local Remedies, Exhaustion of’, in 
(May 2009) in Rüdiger Wolfrum ed, Max Planck Encyclopedia of Public International Law 
(Oxford University Press, 2008), online edition: http://opil.ouplaw.com/home/epil. The refer-
ence to ‘unable’ refers to the structural deficiencies of a Court while ‘unwilling’ refers to its func-
tional shortcomings. Yuval Shany, ‘An Old House with New Bricks or a New House of Old 
Vards? On National Courts, the International Rule of Law and the Power of Legal Imagination’, 
(2012) 4 Jerusalem Rev Leg Stud 50.

11 Elke Schwager, ‘Reparation for Individual Victims of Armed Conflict’, in Robert Kolb and Gloria 
Gaggioli, eds, Research Handbook on Human Rights and Humanitarian Law (Cheltenham: 
Edward Elgar, 2013) 628.

12 Harold Koh ‘Why do Nations Obey International Law’, (1977) 106 Yale L J 2599.
13 André Nollkaemper, National Courts and the International Rule of Law (Oxford: Oxford Univer-

sity Press, 2011) at 7–8.
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Introduction  5

substantive (thick) aspect,14 a distinction that applies to its presence at both the 
domestic and the international level. Given the wide reach of these courts, their 
interpretation of international law is affecting a greater number of rights holders 
than do the international courts.15 Moreover, their robust effect16 allows them in 
turn to harness their domestic RoL authority for the purpose of requiring govern-
ments to abide by their international legal commitments.17

 The developments in IHL and IHR law constitute a significant contribution 
to the substantive aspects of international law. Today, many of their principles, 
norms and rules are phrased in the legalist transnational language of ‘right and 
wrong’,18 and humane treatment,19 a notion that underpins both implicitly and 
explicitly, many of the constraints on state conduct that can be found in IHL 
and in IHR law.20 They also reflect the desire of mankind to provide a minimum 
threshold of human dignity, including in situations of conflict21 and occupation, 
particularly by underscoring the need to balance between two opposing forces: 
military necessity on the one hand, and the wellbeing of the individual on the 
other.22 Within this paradigm, international criminal enforcement has given a 
prominent role to international and domestic courts in advancing some of the 
core international RoL goals, including ending global violence, promoting 
minimum standards of human rights and dignity,23 and ensuring that the inter-
national legal system remains effective, coherent and just.24

 But access to court can only be a meaningful avenue for contributing to the 
thicker aspects of the international RoL if it can provide an effective remedy for 

14 A continuum runs from ‘thin’ to ‘thick’: the thin or formal conception includes elements such as 
RoL as a formal legality, while the thick version refers to individual rights or matters of dignity 
and justice. Monica P. Moyo, ‘Note: The International Rule of Law: An Analysis’, (2014) 23 
Minn J Int’l L 79.

15 André Nollkaemper, National Courts and the International Rule of Law, supra note 13.
16 This is due to the greater accessibility of national courts to individual claimants, their sensitivity to 

local culture and politics, and their stronger claim for domestic social legitimacy. Yuval Shany, ‘An 
Old House with New Bricks’, supra note 10.

17 André Nollkaemper, National Courts and the International Rule of Law, supra note 13.
18 Ruti Teitel, ‘Humanity’s Law: A New Interpretive Lens on the International Sphere’, 

(2008–2009) 77 Fordham L Rev 667.
19 Salvatore F. Nicolosi, ‘The Law of Military Occupation and the Role of De Jure and De Facto 

Sovereignty’, (2011) 31 Polish YB Int’l L165.
20 Ruti Teitel, ‘Humanity’s Law: A New Interpretive Lens’, supra note 18.
21 Peter Maurer, ‘Challenges to International Humanitarian Law’, supra note 5. One example found 

in IHL is the Marten’s Clause in the 1907 Hague Convention Respecting the Laws and Customs of 
War, see supra note 5. It reflects existing customary international law, supra note 5. Legality of 
the Threat or Use of Nuclear Weapons, Advisory Opinion, [1996] ICJ Rep 226 at paras 78 and 84.

22 Michael N. Schmitt, ‘Military Necessity and Humanity in International Humanitarian Law: Pre-
serving the Delicate Balance’, (2010) 50:4 Va J Int’l L 795.

23 The merger between IHL and IHR law and the language of criminal justice has caused a shift 
away from states as the dominant subject of international law to include non-state actors. Ruti 
Teitel, ‘Humanity’s Law: Rule of Law for the New Global Politics’, supra note 18.

24 Eyal Benvenisti, ‘Comment on the Systemic Vision of National Courts as Part of an International 
Rule of Law’, (2012) 4 Jerusalem Rev Leg Stud 42.
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6  Introduction

violations to individuals.25 This is because remedy implies not only a procedural 
aspect to it but also a substantive one that focuses on the relief afforded to 
victims of an alleged violation.26 Under IHL and IHR law, the right of victims 
of human rights violations to equal and effective access to judicial remedy has 
become well established.27 In the case of IHL, there is also a clear duty upon 
the High Contracting Parties to the Fourth Geneva Convention to enact legis-
lation at the domestic level to provide effective penal sanctions, to investigate 
and prosecute persons who have committed or ordered the commission of 
serious violations of IHL, and to suppress all acts that are contrary to its provi-
sions.28 It is also echoed by the UN Guidelines on Remedy, which have under-
scored that the right of victims to remedies for these violations includes equal 
and effective access to justice as well as adequate, effective and prompt repara-
tion for harm suffered.29

 Given that national courts such as the HCJ use domestic law as their 
normative system of reference,30 the Court applies a ‘domestic’ prism of inter-
pretation to what are essentially international legal issues. Nowhere is the 
impact of a ‘domestic’ lens through which the Court views the issues more 
apparent than in the way in which it has adjudicated petitions challenging the 
legality of ‘unauthorized outposts’. While international law does not draw a 
distinction between outposts and other Israeli settlements (thereby con-
sidering all of them illegal under international law), only the former are illegal 
under Israeli administrative law. Even though the petitions filed by Palestini-
ans with regards to these outposts did not challenge a security- related 
measure, and do not contain any international law- related arguments, 
Chapter 5 in this book has been devoted to the HCJ’s adjudication of these 
petitions. This is because they offer a useful contrast to the Court’s adjudica-
tion of other settlement- related issues and highlights how it adopts a position 
that is more in favour of the Palestinian petitioners when the issues at stake 
are rooted in Israeli law.

25 Sharon Weill, The Role of National Courts in Applying International Humanitarian Law (Oxford: 
Oxford University Press, 2014).

26 This includes restitution where possible and compensation where it is not. Dinah Shelton, Rem-
edies in International Human Rights Law 2d ed (Oxford: Oxford University Press, 2006).

27 In IHL, the Hague Convention IV and the First Additional Protocol are said to stipulate a right 
of compensation for states only. Under IHR law, the individual has been increasingly recognized 
as a bearer of right under international law. André Nollkaemper, ‘Concurrence between Indi-
vidual Responsibility and State Responsibility in International Law’, (July 2003) 52:3 ICLQ 615. 
It is also provided for under articles 68 and 75 of the Rome Statute, supra note 12.

28 Article 4 of the UN Guidelines, supra note 6. Actions by states include the enactment of legisla-the enactment of legisla-
tion to provide for effective penal sanctions, articles 49, 50, 129 and 146 of the Fourth Geneva 
Convention, supra note 5. Sharon Weill, The Role of National Courts, supra note 25 at 20–25.

29 Reparation can come in many forms, including restitution, compensation, rehabilitation, satisfac-restitution, compensation, rehabilitation, satisfac-
tion, and guarantees of non-repetition. Principle 11 and 21 of the UN Guidelines, supra note 6.

30 Andreas Paulus, ‘National Courts and the International Rule of Law: Remarks on the Book by 
André Nollkaemper’, (2012) 4:1 Jrslm Rev Legal Stud 5.
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Introduction  7

 The second purpose of this book is to offer a reflection on the impact that 
the HCJ’s interpretation has had on the normative foundation of the inter-
national law of belligerent occupation as a whole. This is important for the fol-
lowing reasons. First, for any legal system to enjoy normative coherence, it must 
emanate from, or be explainable by, a set of consistent principles and rules.31 
Given the significant role that domestic courts play in interpreting the former,32 
they shoulder the responsibility to invoke norms and values of international law 
in a way that preserves the coherence and well- functioning of the body of rules 
and principles that have been developed. At the same time, supreme courts, 
including the HCJ, are domestic courts which are entrusted with developing 
and maintaining the normative coherence of their legal orders by consistently 
reflecting the fundamental values of their legal systems in their adjudication and 
through their approach towards domestic and international law.33

 Towards this objective, and as a way of framing the discussion, the book 
borrows a very useful theoretical construct developed by Israeli scholar Orna 
Ben- Naftali. In her attempt to understand whether and to what extent, Israeli 
policies and measures have allegedly violated the normative framework of the 
international law of belligerent occupation, she examined the consequences of 
these policies on what she identifies as the three normative pillars34 underlying 
this body of law35 and which are: that the occupation is temporary;36 that it is a 
form of ‘trust’,37 and that it does not bestow sovereignty.38

 The decision to import this construct to frame the discussions in this book is 
based on several considerations. The first one is to offer a useful means for 
understanding the main normative threads running through the many rules and 
general principles of this body of law and serving to maintain its coherence and 
logic. Second, while Ben- Naftali uses it to assess the impact that the Israeli pol-
icies have on the normative framework, she does not use it to examine the con-
sequences that the HCJ’s adjudication of petitions, and its interpretation of 
international law, have for the normative coherence of this body of law. This is 
because a domestic interpretation of international law that results in weakening 
the normative coherence of the former is serious:

31 J. M. Balkin, ‘Understanding Legal Understanding: The Legal Subject and the Problem of Legal 
Coherence’, (1993) 103:1 Yale LJ 105.

32 Anthea Roberts, ‘Comparative International Law? The Role of National Courts in Creating and 
Enforcing International Law’, (January 2011) 60 ICLQ 57.

33 Guy Harpaz, ‘When does a Court Systematically Deviate from its Own Principles? The Adjudica-
tion by the Israeli Supreme Court of House Demolitions in the Occupied Palestinian Territories’, 
(2015) 28 Leiden J Int’l L 31.

34 Stephen D. Krasner, ‘Structural Causes and Regime Consequences: Regimes as Intervening Vari-
ables’, (1982) 36:2 Int’l Org. 185.

35 Orna Ben-Naftali, ‘PathoLAWgical Occupation’, supra note 9.
36 Lassa Oppenheim, ‘The Legal Relations between an Occupier and the Inhabitants’, (1917) 33 

Law Q Rev 363.
37 Arnold Wilson, ‘The Laws of War in Occupied Territory’, (1932) 18 Transactions of the Grotius 

Society 17.
38 Arnold D. McNair, ‘Municipal Effects of Belligerent Occupation’, (1941) Law Q Rev 33.
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8  Introduction

Law itself becomes infected, and is likely to operate in a manner that will 
defy the normative purpose on both an individual and systematic level: its 
application to individual cases (through judicial review) would typically 
entail a dynamic interpretation designed to advance the interest of the 
Occupying Power at the expense of the occupied people and it will con-
tribute to and facilitate the formation of an environment (indicative of a 
state policy) of tolerance towards systematic violations of human rights.39

Third, this book seeks to contribute to the existing debate as to whether or not 
Israel’s control of the West Bank, and in light of its policies therein,40 can still be 
qualified (legally speaking) as an occupation. Fourth, given that litigation (espe-
cially in a common- law system) often creates the basic legal norms themselves,41 the 
analysis underscores the fact that decisions by courts constitute an important sec-
ondary source of international law.42 In the case of the HCJ, its judicial strategy has 
often established its legal reasoning regarding a certain principle and then asserted 
the principle as a legitimate legal precedent.43 Hence, and in the absence of any 
significant case law by the domestic court of other Occupying Powers, the judg-
ments rendered by the HCJ constitute a primary source of material for evaluating 
the application of the legal rules of the law for belligerent occupation.44 At the same 
time, it has been suggested that the interpretation by the HCJ may not necessarily 
reflect the one ‘that is supported by international authorities’.45 However, given 
that in the Israeli case there are, to date, no international courts of compulsory jur-
isdiction available to act as a corrective mechanism, there is concern that there is no 
judicial venue the decision of which can offset some of the pressure on the HCJ to 
accommodate state/national interests,46 at the expense of the international RoL.

Making sense of the HCJ’s judicial process: a typology

To offer a roadmap, the book proposes a typology of principles and practices, 
including factors and methods of interpretation that systematically affect how 
the HCJ has established facts, interpreted ‘the law’ and chosen the remedy.47 

39 Orna Ben-Naftali, ‘PathoLAWgical Occupation’, supra note 9.
40 Ibid.
41 Lawrence Friedman, ‘Litigation and Society’, (1989) 17 Annu Rev Sociol 25.
42 Article 38(1)(d) of the Statute of the International Court of Justice, 26 June 1945, UNTS 1945 

No. 993 [ICJ Statute].
43 Patricia Woods, ‘The Ideational Foundations of Israel’s �Constitutional Revolution� ’, (Decem-The Ideational Foundations of Israel’s �Constitutional Revolution� ’, (Decem-

ber 2009) 62:4 Pol Res Q 811.
44 Vaois Koutroulis, ‘The Application of International Humanitarian Law and International Human 

Rights Law in Situations of Prolonged Occupation’, (2012) 94: 885 Int’l Rev Red Cross 165.
45 Daphne Barak-Erez, ‘The International Law of Human Rights and Constitutional Law: A Case 

Study for an Expanding Dialogue’, (2004) 2 Int’l J. Const. L 611.
46 Yuval Shany, ‘An Old House with a New Brick’, supra note 10.
47 Any normative application of the law will inevitably lead to, or entail political choices made during 

the entire judicial process. Duncan Kennedy, A Critique of Adjudication: Fin de Siècle 
(Cambridge, MA: Harvard University Press, 1997).
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Introduction  9

The book adopts the position that, when interpreting (a process that is central 
to adjudication), courts exercise discretion in the meaning that is given to the 
terms that they are interpreting, and that the meaning that they give to these 
terms within the context of a specific dispute is a political choice.48 The making 
of a political choice takes place on three levels: that of establishing facts; on the 
level of interpreting the law; and on the level of choosing the remedy.
 On the level of establishing facts, the typology has identified one element, 
namely the deference afforded by the HCJ to Israeli government and military 
authorities. The deference by national courts is particularly high when called 
upon to review government actions and decisions in times of emergencies 
and security threats.49 On the level of interpreting ‘the law’, the book identi-
fies a further six elements (elements 2–7). One of them (element 2) is the 
HCJ’s position regarding the applicability of relevant IHL and IHR law 
treaties and conventions. Another one (element 3) is the meaning that the 
HCJ has afforded to key principles, rules and notions of the international law 
of belligerent occupation as well as to relevant general principles and rules of 
IHR law. Two reasons justify including this element. First, the interpretations 
by domestic courts of international law play a central role in determining 
‘what happens to legal rules when they are out in the world’.50 Second, in 
law, definitions are invoked for a normative purpose, namely ‘to determine 
when certain rules apply, which has special legal effects’.51 Element 4 is how 
the HCJ has invoked domestic forms of judicial interpretation,52 most notably 
when balancing between the competing interests.53 Element 5 concerns the 
primacy granted by the HCJ to the domestic legislation, when it contradicts 
international law. Element 6 is the avoidance doctrines such as the non- 
justiciability of political questions,54 and element 7 is one that indirectly influ-
ences the HCJ’s adjudication of these petitions. This is the relationship of the 
HCJ with other branches of government and with the general public.55 On 
the level of the remedy chosen, the typology’s eighth and last element is 
the overall success rate of the petitions and the type of remedy chosen by 
the Court.

48 Sharon Weill, The Role of National Courts, supra note 25 at 16.
49 Emanuel Gross, ‘Democracy in the War against Terrorism: The Israeli Experience’, (2002) 35 

Loy LA L Rev 1161.
50 Robert Howse and Ruti Teitel, ‘Beyond Compliance: Rethinking why International Law Really 

Matters’, (May 2010) 1:2 Global Pol’y 127 at 135.
51 Marco Sassòli, ‘The Concept of Security in International Law Relating to Armed Conflicts’, in 

Cecilia M. Bailliet, ed, Security: A Multidisciplinary Normative Approach (Boston, MA: Martinus 
Nijhoff, 2009) 7 at 21.

52 Aharon Barak, Judicial Discretion (New Haven, CT: Yale University Press, 1987) at 125–126.
53 Alon Harel, ‘Skeptical Reflections on Justice Aharon Barak’s Optimism’, (2006) 39 Isr LR 261.
54 Tara Leigh Grove, ‘The Lost History of the Political Question Doctrine’, (December 2015) 90:6 

NYL Rev 1908.
55 James L. Gibson, Gregory A. Caldeira and Vanessa Band, ‘On the Legitimacy of National High 

Courts’, 92:2 Am Polit Sci Rev (2 June 1998) 343.
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10  Introduction

Structure of the book

Chapter 1 provides an overview of the legal and political landscape governing 
the Israeli occupation of the West Bank, and reviews the HCJ’s role in promot-
ing and protecting human rights therein. It situates this overview within an 
international/domestic RoL framework, and fleshes out the main elements of 
the typology as they specifically relate to the HCJ.
 Chapter 2 examines the decisions that have been rendered in relation to the 
construction of the Wall in the West Bank (excluding EJ), the creation of the 
Seam Zone and the demarcation of SSZs around settlements. It also discusses 
the ramifications that the Court’s approach has had for the first identified prin-
ciple underlying the normative framework of the law for the belligerent occupa-
tion, namely that occupation is inherently temporary. Chapter 3 analyses judicial 
decisions on petitions that challenge the legality of measures restricting the 
movement of Palestinians inside the West Bank and its implications for the 
second normative principle, that occupation is a form of ‘trust’. Chapter 4 sheds 
light on the Court’s adjudication of petitions that have challenged the legality 
of the construction of the Wall in and around Jerusalem (including EJ) and the 
consequences that this has had on upholding the third normative principle, that 
occupation does not bestow sovereignty. Chapter 5 examines the Court’s adju-
dication of some key petitions challenging the legality of ‘unauthorized out-
posts’ as a way of highlighting significant differences in the Court’s approach 
when there is no security component at stake. The book terminates with a 
conclusion.

Cop
yri

gh
t M

ate
ria

l - 
Prov

ide
d b

y T
ay

lor
 an

d F
ran

cis
 G

rou
p




