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Federal and State Ethics Management
Adapted from Donald C. Menzel, Ethics Management for Public Administrators: Building Organizations of Integrity, M.E. Sharpe: 2007.
 
“As I look back over the years, I see that I had lost sight of my ethical judgment.”

—former Connecticut governor John G. Rowland


Ethics management in the U.S. government and the American states is like a two-sided coin. On one side is the effort to discourage and deter unethical behaviors and practices; on the other is the effort to encourage and inspire ethical behaviors and practices. All too often, however, the discourage-and-deter side is emphasized while little attention is given to the encourage-and-inspire side. The result is a spate of laws and statutes with lengthy accompanying rules and regulations that prescribe and proscribe acceptable behaviors and what might happen to those who dare, wittingly or unwittingly, to cross over the “do not do” line.


This chapter surveys legislative and administrative measures taken by the U.S. government and the fifty states to promote ethics and integrity in governance. And, where possible, an assessment is offered about how well or poorly these efforts have fared. We begin with a look at the actions emanating from the federal government and then move to the states, with a close look at three states—Florida, Illinois, and New York.

Federal Ethics Laws
A variety of statutes govern the conduct of federal employees with the oldest statute, dating from the Civil War era, aimed at curbing abuses in government procurement. A variety of executive branch agencies, including the Executive Office of the President, the U.S. Department of Justice, Inspectors General, the Merit Systems Protection Board, the Office of Special Counsel, the General Services Administration, the Office of Personnel Management, the Federal Elections Commission, and the General Accountability Office, have ethics responsibilities, 

The two most significant federal statutes are the Ethics in Government Act of 1978 and the Ethics Reform Act of 1989. The 1978 Act followed on the heels of the Watergate crisis of the early 1970s. This legislation established the U.S. Office of Government Ethics within the Office of Personnel Management and “charged it with providing overall leadership and direction for the ethics program within the executive branch” (Gilman 1995a). The 1978 Act also “established a comprehensive public financial disclosure system for all three branches of the Federal Government” (1995a) Additionally, this legislation authorized the president to appoint an independent special prosecutor to investigate high-profile cases. Do you recall Ken Starr and the Clinton/Lewinsky scandal?


The Ethics Reform Act of 1989 expanded previous legislation in several areas. Post-employment restrictions were applied to members of Congress and top congressional staff. Moreover, the public financial disclosure system was strengthened by “authorizing all three branches of government to implement a system of confidential financial reporting” (Gilman 1995a). The prohibition on solicitation and acceptance of gifts was expanded to include all three branches. Yet other provisions dealt with limitations on outside earned income and compensation received for service as an officer or board member of an association or corporation. Further, the 1989 Act placed restrictions on the compensation that a federal official might receive for teaching without prior notification and approval of the appropriate ethics office.


Other federal legislation that should be noted is the Office of Government Ethics Reauthorization Act of 1988, the Whistleblower Protection Act of 1989, and the Lobbying Disclosure Act of 1995. The Lobbying Disclosure Act (P.L. 104–65) was signed into law by President Clinton on December 19, 1995, and took effect January 1, 1996. The Act expanded the definition of who a lobbyist is, thereby greatly “increasing the number of registered lobbyists and the amount of information they must disclose” (Tenebaum 2002). Failure to comply with the Act can result in a civil fine up to $50,000.


The Whistleblower Protection Act of 1989 established the Office of Special Counsel (OSC) as an independent agency within the executive branch to receive complaints and “safeguard the merit system by protecting federal employees and applicants from prohibited personnel practices, especially reprisal for whistleblowing.”1 The OSC is a small agency with 106 employees who are primarily personnel management specialists, investigators, and attorneys. The Act was amended in 1994 with the passage of Public Law 103–424, which expanded the coverage to some government corporations and employees in the Veterans Administration.


Some critics point out that while the U.S. whistle-blowing regulatory system is a positive development, there is still much room for improvement. The current approach, according to Groeneweg (2001), is based heavily on how much money is saved by blowing the whistle on misconduct, fraud, or abuse of authority. She asserts that the U.S. system is reactive, not proactive, and therefore puts the whistle blower’s career in a precarious situation. Most important, “at its core, the U.S. model displays the failure to focus on the spirit of whistleblower protections” (15). Roberta Ann Johnson (2003

, 21) in Whistleblowing adds: “Studies of whistleblower protection suggest that the protection offered is far from perfect.”

The U.S. Office of Government Ethics
The Office of Government Ethics Reauthorization Act of 1998 is significant because it removed the Office of Government Ethics (OGE) from the Office of Personnel Management and established it as a separate executive agency. The director is appointed to a five-year term by the president with the consent of the Senate. The Office has no investigatory powers and does not serve the legislative or judicial branches of government. OGE has three primary functions: (1) to manage the public financial disclosure reporting system for presidential appointees confirmed by the Senate and Designated Agency Ethics Officials, (2) to conduct program reviews of “headquarters and regional offices to determine whether an agency has an effective ethics program tailored to its mission,” and (3) to “develop and provide ethics training courses and materials for executive branch departments and agencies.”2




Each executive agency has a Designated Agency Ethics Official (DAEO) tasked with supporting the agency’s ethics program and with whom OGE primarily deals. There are 125 DAEOs who provide guidance on how to interpret and comply with conflict-of-interest regulations, standards-of-conduct regulations, and financial disclosure policies and procedures. As might be surmised, knowing how to stay out of trouble in the executive branch of the U.S. government has become a major challenge given the numerous rules and regulations regarding unacceptable practices and behaviors. Thus, a primary mission of the OGE is to help federal employees comply with those rules and regulations so that they can avoid intentional and unintentional ethical lapses.


The development of a clear set of ethical standards for officers and employees of the executive branch was initiated in January 1989, when President George H. W. Bush issued Executive Order (EO) 12668. The President’s EO established the Commission on Federal Ethics Law Reform that in turn produced a report, “To Serve with Honor.” The report made twenty-seven recommendations, including a recommendation that a “1965 executive order prescribing the standards of conduct be revised and that the Office of Government Ethics be directed to consolidate all executive branch standards of conduct in a single set of regulations” (Gilman 1995a). A second Executive Order 12674 (April 12, 1989—See exhibit 5.2) set forth fourteen principles of ethical conduct for government officers and employees and directed the Office of Government Ethics to “promulgate a single, comprehensive, and clear set of executive branch standards of conduct that shall be objective, reasonable and enforceable” (Gilman 1995a). In August 1992, the OGE issued a final rule promulgating standards of conduct for executive branch employees, effective February 3, 1993.

<<EXHIBIT 5.2 NEAR HERE>>

The ethics infrastructure in place in the executive branch of United States government is built on rules, regulations, enforcement, education, and more. There are both good news and bad news here. Rule-driven ethics management with its legal compliance overtones is regarded by many ethicists as reactive and punitive—a minimalist approach. Moreover, it can cause major disruptions in an agency. Consider the National Institutes of Health initiatives offered by the Director Elias A. Zerhouni in early 2005 to force NIH staff to divest their holdings in drug and biotechnology companies. Six thousand employees among the agency’s 18,000 would have been affected had the director not backed off of the rules in August 2005. Threats of high-level defections and 1,300 mostly critical comments by employees about the proposed rules motivated the director to loosen the conflict-of-interest rules (Connolly 2005). Rules are inescapable, but a more comprehensive and inclusive approach requires officials to lead with integrity and find avenues to motivate public service employees and professionals “to serve with honor,” as the 1989 President’s Commission on Federal Ethics Law Reform report reads.

Presidents3
Do the “Principles of Ethical Conduct for Government Officers and Employees” apply to presidents? Surely, one might think. But life in the White House can be more challenging than one might suppose. Consider President Lyndon B. Johnson (1963–1968) and the conduct of the Vietnam War. The military buildup in Vietnam proceeded steadily in the 1960s despite repeated claims by the president that the United States did not want to escalate the conflict. As Daniel Ellsberg, a member of the State Department who gained notoriety when he leaked the Pentagon papers to the Washington Post, recalls: “On election day 1964 I spent the day with an interagency working group to expand the war—contrary to Lyndon Johnson’s assertion that the administration seeks no wider war” (Ellsberg 2004). Did President Johnson lie to the American public?



LBJ’s successor, President Richard M. Nixon, had his own problems when he engaged in a conspiracy to cover up the trail of misdeeds and criminal wrongdoing when political operatives broke into the Democratic headquarters at the Watergate Hotel in 1972. Two years later, in August 1974, President Nixon resigned from office rather than face impeachment by the House of Representatives.


Fast-forward to the 1980s. President Ronald Reagan found himself in a difficult position as his administration attempted to aid Contra rebels in Nicaragua who were attempting to oust the Socialist-led government. Reagan’s national security advisor John Poindexter and Poindexter’s underling Lt. Colonel Oliver P. North took it upon themselves to sell arms to Iran to secure money to support the Contra rebels—a clear violation of law. Did President Reagan know about this transaction? He claims he didn’t. The Iran-Contra controversy certainly raised the possibility that President Reagan lied.


President Bill Clinton (1992–2000) took the ethical high ground immediately upon taking office by requiring senior members of his administration to take a “five-year” pledge that they would not represent private parties in dealing with the government after leaving office. Executive Order 12834, “Ethics Commitments by Executive Branch Employees,” President Clinton hoped, would put an end to the employment revolving door and the lingering perception that the federal government was “hostage to special interests” (Gilman 1995b). Alas, a few years later, the president found himself in a legal and political morass of his own making when it became known that he had a sexual tryst with young White House intern, Monica Lewinsky. The scandal grew into a political firestorm when President Clinton testified under oath that he did not have sex with Ms. Lewinsky. Many members of Congress concluded that the President lied. Consequently, the Republican-controlled House proceeded to impeach President Clinton. The Senate, however, did not convict him, that is, vote to remove him from office. Did President Clinton lie? So it would seem. Was lying under oath sufficient grounds for removal from office? No. Not surprisingly, the 2000 presidential campaign of George W. Bush promised to restore dignity to the office of the President.


President Bush has had his share of ethical issues as well. The list includes the invasion and occupation of Iraq, stem cell research, privacy rights, government secrecy, domestic spying by the National Security Agency without court approval, and charges that his administration sought political revenge by leaking information that revealed the name of CIA undercover agent Valerie Plume. The Administration’s contention that Saddam Hussein possessed weapons of mass destruction, which was the rationale for the invasion, turned out to be untrue. Nor was a credible link found to exist between Iraq and the terrorists attacks of September 11, 2001

. Many citizens have asked, “Did President Bush lie to the American public?”


The investigation into who leaked information about the CIA agent resulted in the indictment in 2005 of I. Lewis “Scooter” Libby, Vice President Cheney’s former chief of staff, and has threatened to bring down Karl Rove, President Bush’s chief political advisor. (On June 13, 2006, it was announced that special prosecuter Patrick J. Fitzgerald would not bring charges against Rove.) The CIA leak prompted President Bush in late 2005 to order mandatory ethics training for all White House staff.


President Bush, his critics assert, has turned the ethics management clock in the federal government backward as evidenced by appointments of individuals to high-ranking positions who have used their office to advance the president’s political agenda over the objections of senior managers. One example can be found in a General Accountability Office report that top officials in the Food and Drug Administration ignored the recommendations of an independent advisory committee and the agency’s own scientific review staff to reject an application to allow over-the-counter sales of morning-after birth control pills (Harris 2005). Similar intervention by top Department of Justice officials is reported to have taken place in the decision to reject senior staffers’ advice that the redistricting of congressional districts in Texas in the early 2000s, spearheaded by house majority leader Tom DeLay (R), diluted minority voting rights.


No president is above the law, but these cases point to the fine line between telling the truth and knowing when to do so is in the public interest. Americans expect the president to do both. And, in the case of President George W. Bush, an increasingly skeptical public is raising its voice. A Washington Post–ABC News national survey conducted in October 2005 found that six in ten Americans have doubts about the president’s honesty and personal integrity. Washington Post reporters Richard Morin and Dan Balz (2005) note that “Bush’s approval ratings have been in decline for months, but on issues of personal trust, honesty and values, Bush has suffered some of his most notable declines.”

Congress
While federal ethics statutes have steadily expanded the coverage of the law over the past several decades, Congress has also found it necessary to ensure that their members and top staff are engaged in appropriate behavior. As noted in chapter 2, the Founding Fathers designed a system of government that separated and divided power among institutions and officeholders. Horizontally, the separation of powers between the Congress, the president, and the judiciary sought to prevent the concentration of power. Similarly, the division of power between the central government and the states created multiple power centers. The Founding Fathers understood that men and women of ambition would seek the power of public office and, unless checked in some manner, could threaten the well-being of the republic.

House of Representatives
Over time it has become evident that other measures besides checks and balances would be needed to prevent the misuse and/or abuse of public power. For example, the Congress has found it necessary to constrain the unacceptable behavior of its own members. The Committee on Standards of Official Conduct, a ten-member bipartisan committee, is the ethics enforcer of the House of Representatives. Complaints brought to the Committee are investigated if a majority finds probable cause to do so. In the event of a 5–5 Republican-Democrat deadlock, investigations automatically resume in forty-five days. In January 2005, the Republican-controlled House by a vote of 220 to 195 changed this provision so that in the event of a deadlock, ethics investigations are dismissed. The politics behind this change had to do with the behavior of the House majority leader, Representative Tom DeLay (R-Texas), who was admonished three times in 2004 for egregious behavior. By changing this deadlock rule, Republicans claimed that the House will be able to protect the members from what could be purely partisan attacks.


Democrats strongly disagreed, arguing that this change would largely make the Ethics Committee impotent. By the end of April after new revelations surfaced about Mr. DeLay’s international travel supported by a lobbyist and the Democrats’ vocal resistance, Speaker of the House J. Dennis Hastert of Illinois relented. By a vote of 406 to 20, the House approved a resolution that restored the rules that were in place at the beginning of the year.


The House disciplinary procedures for dealing with an alleged violation of the ethics rules are shown in exhibit 5.3.



Several highly visible members of the House from both the Democratic and Republican parties have been investigated and punished over the years. They include Newt Gingrich, Republican Speaker of the House 1994–1997, and Representative James C. Wright, Jr., a Democrat of Texas who resigned in 1989 over improper lobbying on behalf of a constituent. Flamboyant Representative Adam Clayton Powell, Jr., Democrat of New York, was fined $25,000 and excluded from his seat following his re-election to the 91st Congress in 1967. He appealed the House’s action to the U.S. Supreme Court, which ruled that his exclusion was unconstitutional. Powerful Chicago Democratic Congressman Dan Rostenkowski used his office for many years to secure political favors. In 1994, he was indicted for corruption and failed to be re-elected. In 1995 he pleaded guilty to mail fraud and was sentenced to seventeen months in federal prison. He served fifteen months before President Bill Clinton pardoned him in 2000.


The House of Representatives was stunned in 2005 when a popular senior California Republican, Randy Cunningham, who was also a decorated combat pilot in Vietnam, resigned his seat after admitting that he received more than $2 million in money and favorable considerations from a defense contractor. In November 2003, for example, the contractor MZM purchased Mr. Cunningham’s Del Mar house for $1,675,000, put it back on the market for the same price where it sat for nearly nine months until it sold for $975,000—a nifty $700,000 loss, or gain, depending on your point of view. Representative Cunningham sat on the House Defense Appropriations Subcommittee. In December 2005, Speaker of the House J. Dennis Hastert proposed that lawmakers receive ethics training.

Senate
The U.S. Senate has assigned responsibility for ethics investigations to a six-member bipartisan Select Committee on Ethics. A 542-page Senate Ethics Manual 

guides the deliberations of the Select Committee and provides rules for gifts, conflicts of interest, outside earned income, financial disclosure, political activity, use of frank and Senate 

facilities, employment practices, and more. The review and investigative process followed by the Senate Select Committee is similar to that followed in the House.



A four-member majority must vote in support of moving an investigation forward. Letters of admonition are also used by the Senate Select Committee on Ethics. For example, Senator Robert G. Torricelli (D-New Jersey) was severely admonished for violating Senate rules for gifts he received. The committee of three Republicans and three Democrats wrote in a three-page letter, “Your actions and failure to act led to violations of Senate Rules (and related statutes) and created at least the appearance of impropriety, and you are hereby severely admonished.”4 Some critics regarded this punishment as little more than a “slap on the wrist.”

Judiciary—Federal and State
Judges are widely viewed as ethical public officials. Yet, it has long been recognized that judges need ethical guidance and advice as much as other public officials. Federal judges receive lifetime appointments when approved by the U.S. Senate in its capacity to “advise and consent.” The Code of Conduct for United States Judges sets forth seven canons to which all federally appointed judges must subscribe.



As can be seen in exhibit 5.4, the canons are both proscriptive and prescriptive. Judges are admonished to “uphold the integrity and independence of the judiciary” while also “avoiding the appearance of impropriety in all activities” and “refraining from political activity.” Judges who find themselves in ethically questionable situations can seek advisory opinions from the Committee on Codes of Conduct of the Judicial Conference. The Judicial Conference serves as the principal policy-making body concerned with the administration of the United States courts.



State judges are not subject to the U.S. Code of Conduct, but each state has a judicial commission that deals with complaints of judicial misconduct, with most commissions established in the past thirty years.5 Judicial commissions typically have the power to sanction a judge and to require a judge to retire or resign. Commission findings are almost always appealable to state courts.


State judges are selected in a variety of ways—partisan election, nonpartisan election, appointment and then re-election on a ballot that permits citizens to vote to retain or not retain the judge, and merit selection by appointment or with a commission. Eight states (including Illinois and Kansas) select judges through partisan elections, (including Illinois, Kansas), thirteen (including California and Florida) choose judges through nonpartisan election, fifteen states (including Massachusetts and Utah) use merit selection with a nominating committee, nine states (including South Carolina) choose judges through merit selection combined with other methods, and two states (New Jersey and Virginia) authorize the governor and/or legislature to select judges.6

The kaleidoscope of selection methods and accountability mechanisms poses its own ethical challenges in the states. Consider the case of Judge John Renke III, a Florida circuit court judge. In 2002, then-candidate Renke defeated two others vying for a seat on the Pasco-Pinellas circuit court. The election was very competitive, with Renke accused of nine counts of campaign misconduct. The Florida Judicial Qualifications Commission heard the case in 2005 and ruled that Renke brought disrepute to the judiciary as a result of his misconduct. The misconduct included an illegal contribution of $95,800 from his father. The Commission recommended a public reprimand and a $40,000 fine but not removal from office. Evidence collected by the Commission indicated that Judge Renke had done an excellent job as a circuit court judge, presiding mostly over domestic cases. Judge Renke’s future is in the hands of the Florida Supreme Court and the voting public in 2008 when he stands for re-election (Jenkins, C. 2005).


Judges who break the law pose a special challenge for judicial ethics. Ohio Supreme Court Justice Alice Robie Resnick, for example, was convicted of drunken driving and therefore charged with violating the state’s judicial code of conduct. Canon 2 of the Ohio code states that “A Judge Shall Respect and Comply with the Law and Shall Act at All Times in a Manner That Promotes Public Confidence in the Integrity and Impartiality of the Judiciary.”7 A thirteen-member panel of state appellate judges heard her case and decided that Justice Resnick had indeed violated Canon 2. The panel publicly reprimanded her for professional misconduct. No other discipline, such as suspending her law license or removing her from the bench, was recommended.

Ethics Management in the States
The states have also taken measures to strengthen ethics and integrity in governance, although there is considerable variation among them. Some states do a great deal while others do very little. New York passed the first major ethics law in 1954. Other states have moved more slowly in launching ethics reform initiatives with many doing so in the 1970s on the heels of the Watergate scandal. Contrary to public perception, states a recent report issued by Council on Governmental Ethics and Laws  the ethical climate of the states has improved substantially in recent years.8

Another report issued by the Better Government Association (BGA), a Chicago-based civic watchdog group, is less optimistic. In 2002, the Association compiled a state Integrity Index (see exhibit 5.5) based on how well each state addressed laws dealing with freedom of information; whistle blowing; campaign finance; gifts, trips, and honoraria; and financial conflicts of interest. “The BGA Integrity Index revealed a troubling trend: All states performed poorly in an absolute sense.”9 While some states performed much better than others in a relative sense, the best state—Wisconsin—still fell far short of high performance as measured on a scale of 0–100. The worse state, South Dakota, received zero marks for freedom of information laws and laws that covered gifts, trips, and honoraria.



The ethics problems facing state governments are not insignificant and all too often cross over into the criminal domain. In March 2005, former Connecticut governor John G. Rowland (R) was sentenced to one year and one day in federal prison for accepting $107,000 in gifts from people doing business with the state and not paying taxes on them. Mr. Rowland resigned in July 2003, halfway through his third term in office. Another governor, James McGreevey (D-New Jersey), was forced out of office in 2004 as a result of an adulterous affair with a former aide, a man who was given special employment consideration by the governor as an adviser to the state Office of Homeland Security.


In Illinois in 2001, former Republican governor George Ryan chose not to seek re-election after one term in office as a result of the “licenses-for-sale” scandal. The scandal involved bribes paid to state officials to issue commercial driver’s licenses. The bribe money was laundered into Governor Ryan’s campaign for governor in 1998. Federal investigators brought indictments against seventy-nine persons and secured convictions of seventy-five persons, including Ryan. After a lengthy, complex trial lasting more than five months, the former governor was found guilty of eighteen felony charges that ranged from racketeering conspiracy, mail fraud, tax fraud and making false statements to the Federal Bureau of Investigations (Davey and Ruethling 2006).10

Not every governor who has ethics lapses is subject to criminal proceedings. Governor Bob Taft (R) of Ohio failed to report fifty-two gifts, including golf outings, hockey tickets, and meals, on his annual financial disclosure reports from 1998–2004. The gifts amounted to nearly $6,000. Under Ohio law, gifts worth more than $75 must be reported. Governor Taft admitted that he had failed to disclose the gifts. The judge ordered him to pay $4,000 in fines and write a letter of apology to the people of Ohio (Dao 2005).

State Ethics Laws
States differ in the content and coverage of ethics laws, although all states provide some protection from retaliation for employees who blow the whistle on government fraud, waste, or abuse of power. (See exhibit 5.6 for subject matter coverage in selected states.) All fifty states also require lobbyists to file disclosure reports that identify persons seeking to influence legislation as well as the expenditures made by lobbyists. Gift restrictions on legislators vary substantially with some states limiting the monetary value of gifts at $3 while other states allow gifts valued as much as $500. Thirty-seven states have campaign finance contribution limits, with twenty-seven states placing restrictions on the contributions that legislators can receive from lobbyists. Restrictions on former legislators from lobbying are in place in twenty-six states, with nineteen states restricting former legislators from lobbying for one year after leaving office and six states imposing a two-year ban on this revolving door. Some states prohibit legislators from receiving honorariums if offered in connection with a legislator’s official duties.11

State Legislative Ethics
Members of the fifty state legislatures, like members of Congress, are subject to ethical lapses. Indeed, some critics assert that legislative ethics is an oxymoron. There is no shortage of lobbyists in Tallahassee, Albany, Springfield, or Sacramento, all seeking to influence lawmakers—legally but all too often unethically. Campaign contributions flow freely from the clients of lobbyists, and conflicts of interest are a constant peril. Most efforts to curb unethical behavior among state legislators in the pre-Watergate period focused on enacting anti-bribery laws.


States began tightening their ethics laws following the Watergate ethical meltdown that drove a sitting president from office. “Eleven states that had not enacted any laws regulating legislative conflicts of interest before 1972 took decisive action during the short period from 1973 to 1976” (Rosenson 2005, 91)
. Other states—North Carolina and Texas—strengthened their bribery statutes, and still others—California, Minnesota, and Wisconsin—added financial disclosure to their ethical restrictions. Eight states, including Florida and Kansas, set up independent ethics commissions to monitor legislators’ financial disclosures and investigate allegations of wrongdoing (91). By 1996, thirty-six states had taken steps to strengthen their legislative ethics laws.


A handful of states have been even more aggressive in enacting restrictive ethics laws. Beth A. Rosen in The Shadowlands of Conduct (2005) points to California, New Jersey, and Illinois as placing “substantive restrictions on legislators’ activities, including limits on lawyer-legislators’ appearances before state agencies, limits on gifts, limits on legislators becoming lobbyists after leaving office, and mandatory financial disclosure” (65). And in 2005, the Republican-controlled Florida legislature enacted what is probably the most restrictive gift law in the nation. Effective January 1, 2006, “no lobbyist or principal shall make, directly or indirectly, and no member or employee of the Legislature shall knowingly accept, directly or indirectly, any expenditure . . .”


The devil, of course, is always in the details. Consequently, the legislative leadership drafted “Interim Lobbying Guidelines for the House and Senate.” The guidelines advise that, among other things, a legislator cannot accept a subscription to a newspaper or periodical that is paid for by a lobbyist or a client, free health screening by an association that is a principal, payment for travel expenses to deliver a speech, or a drink at the bar without verifying that the person picking up the tab is not a lobbyist or a client of one. The law does permit a lobbyist or principal to buy a legislator a meal if the legislator “contemporaneously provides equal or greater consideration . . .” So, if a lobbyist puts out $50 for a legislator’s dinner but the legislator buys a $75 bottle of wine, all is well.


The law exempts political fundraising. A legislator can accept food or drink paid for by a lobbyist or principal who sponsors a fundraising event. Moreover, the law does not prohibit expenditures made by lobbyists or principals to influence legislative action through oral or written communication. Nor are local legislative bodies—city councils and county commissions—covered by the gift-ban law.


Investigations of alleged ethics violations by members of a state legislature are typically handled by a standing legislative ethics committee. Every state except Colorado and Connecticut has a standing legislative ethics committee. In Colorado and Connecticut, a committee is appointed by the speaker of the House and Senate president when a complaint is lodged against a lawmaker (Rosen 2005, 114). Ethics commissions in states where they exist may also be involved if the complaint alleges a violation of state law.

Ethics Commissions and Boards
The principal agency for overseeing a state’s ethics laws is a commission or board. These boards generally act as regulatory watchdogs. Thirty-six states have an ethics commission or board that administers and enforces ethics codes and rules for public officials, state employees, and lobbyists. Louisiana was the first state to establish an independent ethics commission in 1964. The commissions vary enormously in size and capacity, with some states (for example, Montana) having a single commissioner to other states (such as West Virginia) having twelve commissioners. Budgets vary from as little as $5,000 in Michigan to $7 million in California. State ethics laws typically cover local government employees, although not all do. These agencies can issue advisory opinions, provide training and information regarding the state’s ethics laws, and adjudicate allegations of unethical behavior. The more powerful agencies can initiate investigations, subpoena witnesses, and levy civil fines. Decisions reached by ethics commissions are subject to judicial review.12

Even in states with strong ethics commissions, there are calls to strengthen the enforcement of the ethics laws. For example, the chairman of the New York State Ethics Commission, Paul L. Schechtman, says his Commission needs more muscle. “The Ethics Commission does have teeth, and does sanction those who stay around; the problem is we’re missing a tooth or a molar” (Finn 2005). Mr. Schechtman is referring to the fact that state officials accused of unethical behavior can and do walk away from ethics investigations upon resigning from office.

Effectiveness
How effective are state ethics laws, enforcement, and education or training? It is not easy to determine as the evidence is sparse and somewhat anecdotal in nature. Moreover, the legalistic and rule-driven approach taken by most states emphasizes ethics management as a legal process, thus training, for example, turns mostly around interpretations of the law—what the law says and what can happen to those who break the law. And, of course, state ethics regulatory commissions and agencies are mindful of the need for due process in all rulings.


There were and are other limitations—even loopholes—in some ethics laws. The New York State law, which is often touted as one of the oldest and strongest, had allowed officials charged with an ethics violation to stop the New York State Ethics Commission from investigating once the official leaves public office. The loophole in the law that “grants most employees immunity when they leave the state payroll—no matter what their actions while on the job”—was closed in 2005 (Slackman 2005). About fifty cases in New York were voided over the past decade when an employee walked. The cases involved a high-ranking university official (the president of SUNY at Albany), a Long Island Rail Road administrator, and a former general counsel in the Department of Transportation. They simply walked away from an ethics investigation, although the SUNY president claims that was not the reason she moved on. The Long Island Rail Road administrator said she chose to retire rather than spend a lot of money to prove her innocence. The general counsel said he left state government for personal reasons. Still, a loophole is just that.


A handful of studies have attempted to assess the effectiveness of state ethics laws and agencies. Among them is Smith’s (2003) study of Connecticut, Florida, and New York. These states have established commissions that, as ethics watchdogs, take as their primary mission the enforcement of ethics laws. All were created as a result of scandal, with the Connecticut and Florida Ethics Commissions established in 1978 and 1977, respectively. The New York State Ethics Commission was created in 1987. All issue advisory opinions, provide training, and conduct investigations, although the Florida Commission cannot initiate investigations on its own nor can it directly levy civil penalties; it can recommend penalties but needs an executive order to implement a recommendation. Smith concludes that “ethics commissions play a positive role in the states” (293). “Enforcement actions,” he asserts, “send a message to violators or would-be violators to be mindful of ethics transgressions . . .” and therefore acts as an effective deterrent.


Other investigators are not so confident. Herrmann (1997) contends that ethics commissions face serious problems. They are not effective regulatory agencies and need to be empowered with adequate funding, greater operating autonomy, and vigorous enforcement authority. He describes commissions as houses built with bricks without mortar, that is, agencies with weak organizational structures. Mackenzie (2002) claims that the enactment of numerous ethics laws and ordinances—federal, state, and local—have tried to make government scandalproof, but there is little evidence that this approach has succeeded. Indeed, he goes so far as to suggest that “. . . some ethics deregulation will improve the overall quality of the public service and of government performance with no discernable impact on public integrity” (164–165). Williams’ (1996) study of the Florida Commission on Ethics also lends little support to the contention that ethics agencies are effective. He found that the Commission is weak in education and training initiatives to aid public officials understand what the state’s ethics laws and rules are, is totally reactive in responding to complaints, and does little to improve the ethical climate of Florida. Williams suggests that Commission practices may actually detract from the ethical climate in the state.

Florida13
Menzel’s (1996a) investigation of the Florida Commission on Ethics reinforces the view that the state’s ethics, legal, and organizational infrastructure is not adequate. Indeed, there is a disturbing possibility that the Ethics Commission unwittingly contributes to the “trust deficit” facing the nation. What is the evidence for this claim? Menzel gathered data on the complaint-making process in Florida in the early 1990s from more than 300 residents who filed ethics complaints with the Commission on Ethics and 555 officials who had complaints filed against them. The survey information focused on the experiences of each group in dealing with the Commission on Ethics.


Public officials reported a much more positive experience with the way in which the Commission handled complaints than did citizens. For example, 50 percent of the complainants rated staff courtesy as “good” or “excellent” whereas 75 percent of the public officials reported a similar rating. At the other end of the courtesy scale, one of every four citizen complainants rated the staff’s courtesy as “poor” or “unacceptable.” The pattern is even more pronounced for the promptness with which the staff dealt with complaints. More than 50 percent of the complainants said that staff promptness was “poor” or “unacceptable” in contrast to a majority of public officials who said that staff promptness was “excellent” or “good.”


Other findings were equally disparate, with public officials generally much more positive about the work of the Ethics Commission than were citizens. Consider the following assessment written by a citizen:


The public city managers and high-ranking employees of local government in Florida strongly believe that the Florida Commission on Ethics is ineffective and usually does nothing or very little about unethical conduct of local officials. I believe this directly contributes to elected local officials’ and public managers’ attitudes that they can misuse their power—they are above ethical laws, so to speak.


Still another citizen remarked in a lengthy three-page letter:


As one moves thru the labyrinth of government offices one cannot escape the contempt in which the public is held by the officeholders. A great fear rests within each and every citizen as to whether or not they should speak out . . . what will happen to them? Is it worth the risk?



Public officials who had complaints filed against them, while more positive about their experiences than citizens, can be alienated by the process nonetheless. Consider the experience of a city commissioner who had a complaint filed against her. The complaint was dismissed, yet she still found the experience unsatisfactory. She wrote:


I was very dissatisfied with the outcome of this complaint—not because it was dismissed due to legal insufficiency and a finding of no probable cause. That I was very happy about because I knew I had done nothing wrong. The fact that an elected official has to take such abuse and has no recourse to do anything is why I was dissatisfied with the outcome. I really feel that a person can file a complaint with malicious intent and there is absolutely nothing you can do about it. It comes with the territory of being an elected official, I was told.


It seems like you have to take it as an elected official and that is not fair . . . let’s keep the complaints to legitimate reason, not to get even, make another candidate look better, to get your friend in or any other frivolous or malicious intent. The persons that make those kinds of complaints are guilty of ethical wrongdoing and are costing the government thousands of dollars each year to investigate.



Other officials view the complaint-making process as a gauntlet of malcontent citizens armed with invectives and baseless accusations. Consider the fact that once a complaint is filed, the complainant can go public with it. That is, an elected official has no media protection from an allegation of wrongdoing if the complainant wishes to make the complaint public information, which can be done by simply calling a local newspaper reporter. Could citizen complainants be “civic terrorists”? Or, could they be ethical zealots or whistle blowers who hold world views vastly different than others in their community and are therefore more likely to have a “bad” experience following the filing of a complaint, no matter what the final outcome is?


The experiences of several officials led them to conclude that the process invites complaints by “ill-tempered and disgruntled persons” who seek revenge, retaliation, harassment, or political harm. Others claim that political ambition and “grandstanding” motivate the filing of complaints. Yet another respondent found the complaint-making experience so disheartening that he abandoned his aspirations to run for the mayor of his community and said he planned to retire from local political life when his term of office concluded.


Comments by both citizens and officials suggest that Florida’s presumed well-intentioned ethics laws and infrastructure, the Ethics Commission, may be widening rather than closing the trust deficit. Ethics and trustworthy government go hand in hand. They are essential components of democracy whose very survival rests on public trust and confidence. Robert Bellah and colleagues (1991, 3) in an important book on social institutions claim that “democracy requires a degree of trust that we often take for granted . . . [but] it is much harder to build trust than to lose it.” And, in the United States, “we have begun to lose trust in our institutions; the heritage of trust that has been the basis of our stable democracy is eroding” (4). Although there may be many conditions and circumstances that destroy trust in public authorities and government, none is likely to do it more quickly or effectively than the unethical conduct of public officeholders. Closing the trust deficit cannot be accomplished easily, quickly, or without painful change in the way things are done in the states.


Alas, the behavior of some Florida state legislators has done little to change the public’s waning trust and confidence in state government. In 2005, State Senator Mandy Dawson (D) solicited $2,500 from lobbyists to pay for a trip to South Africa. Senator Dawson solicited the funds with a letter drafted on the Senate’s official stationary. Dawson denied doing anything unethical and challenged detractors to file an ethics charge. She claimed that she was unfamiliar with ethics rules, even though she served on the Senate Ethics and Elections Committee. Her colleague, Republican State Senator Victor Crist, enjoyed a $5,000 reception in his honor funded by a lobbyist representing tow truck operators just as he was sponsoring legislation the operators supported. Unethical? Not according to Senator Crist as he did not know who bankrolled the event (Tampa Tribune Editorial 2005).


Skepticism of the state’s ethical culture surfaced once more when the Florida Commission on Ethics ruled in late 2005 that it was okay for members of the state Public Service Commission to have attended a conference in Miami Beach partially paid for by the same companies that they regulate. What had been thought by many as a slam-dunk case of unethical behavior got turned upside down when the Florida legislature changed the law to make it perfectly legal for Florida’s utility regulators to “hobnob” with the companies they regulate, says columnist Howard Troxler of the St. Petersburg Times (2005). In Troxler’s view, “in politics, what’s unethical today is legal tomorrow!”

Illinois

Illinois has been battered by scandal and official misdeeds that have caused a steady decline of public trust and confidence in state government. The Better Government Association Integrity Index places the state near the bottom among the fifty states in enacting laws that encourage a high degree of integrity in state government. Nonetheless, efforts to rebuild the ethics infrastructure were launched in 1998 when the legislature passed and then-Governor Jim Edgar signed into law the State Gift Ban Act. The Act banned the giving and receiving of gifts to and by officials and employees of all government entities in Illinois. The law also contained significant political campaign disclosure requirements that identifies who gives how much to whom. Moreover, it required all local government entities to pass “gift ban” ordinances consistent with state law. Finally, the law called for seven separate statewide ethics commissions. Two years later, after much maneuvering and legal challenges, Will County Circuit Judge Thomas Ewert threw out the law, ruling that it was so vague and filled with so many exemptions that it was unenforceable. Thus Illinois became lawless to prevent abuses in gifts given to and received by public officials.



This condition was finally brought to an end with the 2002 election of Governor Rod Blagojevich (D) who issued Executive Order 3 on January 2003 to create the Office of Inspector General (OIG). The OIG’s power and duties were expanded to include jurisdiction over all state agencies except the Attorney General, Secretary of State, Comptroller, and Treasurer. As an independent agency reporting directly to the governor, the OIG has subpoena power and is authorized to investigate complaints of fraud, abuse, or misconduct. When OIG reports a finding of wrongdoing, disciplinary action is then recommended to the governor and the appropriate agency director. If the recommended disciplinary action is not acted on, the OIG can take the finding to the newly established Executive Ethics Commission for a ruling.


Illinois went a step further in strengthening its ethics infrastructure when the legislature enacted and the governor signed into law on December 9, 2003, the State Officials and Employees Ethics Act (Public Act 93–0617) . The law provides for both civil and criminal penalties with fines up to $10,000 and/or one year in prison for some violations. Key provisions of this landmark legislation are:


•
The establishment of the Executive Ethics Commission, a body of nine commissioners appointed by the State Constitutional Officers and the governor. The Commission receives complaints, conducts administrative hearings, prepares and publishes guides regarding the ethics laws, issues subpoenas, and makes rulings and recommendations in disciplinary cases. The Commission has jurisdiction over the employees and officers of the executive branch of government.14
•
Legislators and constitutional officers are forbidden from using public money to pay for billboards, bumper stickers, and other paraphernalia bearing their name or image. These practices have been widely used by public officeholders to gain greater name recognition.

•
State employees are banned for one year after leaving the state payroll from taking jobs with companies about which they made regulatory, licensing, or contracting decisions.

•
State workers are prohibited from soliciting political contributions on state property and from performing political work—another widespread abuse in years past.

•
Units of local government—including park districts, municipalities, special purpose districts, school districts, and community colleges—are required to adopt an ordinance or resolution that is no less restrictive than the act.

•
Unpaid advisors to the governor and other state officials must file economic disclosure statements if they act on behalf of the officials.

•
Perks such as golf outings and tennis matches paid for by lobbyist are not permitted, but lobbyists may spend up to $75 per day per official for drink and food, provided they are consumed on the premises from which they were purchased, prepared, or catered.

•
Ethics training for all state employees and constitutional officers is required annually.

•
Lobbyists are required to register with the secretary of state, and the law broadened the definition of a lobbyist.



Have these provisions and others put Illinois on the path to integrity and sound ethics management? The evidence is skimpy but promising. Among other things, a twenty-four-hour ethics hotline has been established by the Office of Executive Inspector General, and more than 3,000 calls have been received. An online ethics training program has trained over 115,000 state employees. Nearly 1,800 complaints have been received with more than 500 investigated and closed. Eighty-five instances of wrongdoing have been found with recommendations made for disciplinary action. The OIG, however, has not found it necessary to appeal a single case of wrongdoing to the Executive Ethics Commission.



Ethics management in the State of Illinois is underway in a manner similar to that found in most other states. In all likelihood, it has deterred willful and non-willful acts of wrongdoing by public officials and government employees. However, it is not possible to know how many or what kinds of unethical behavior have been prevented. Nor is it possible to assess the consequences of the online ethics training program. The vast majority of training programs in both the private and public sector are people-to-people, hands-on experiences. The approach taken by Illinois is clearly reaching a large number of government managers and workers, but the effectiveness of online training is unknown.

New York
New York State was the first state to adopt an ethics law in 1954 after a series of scandals surfaced involving the bribery of public officials by organized crime. Yet it would be thirty more years before the state could claim it had an effective law. Prompted once more by scandal in which lawmakers placed no-show workers on their payrolls, the state legislature passed a sweeping reform measure—the Ethics in Government Act of 1987 (Rosen 2005, 99). The Act created the State Ethics Commission and gave it jurisdiction over officers and employees of the executive branch. The five-member commission can initiate its own investigations and levy civil fines (not to exceed $10,000)—both powerful tools compared to those of many other states. The commissioners are appointed by the governor; with one member each nominated by the state attorney general and another by the state comptroller.


Other duties of the Commission include rendering advisory opinions that interpret and apply the laws; distributing, collecting, and auditing financial disclosure statements; issuing rules and regulations to implement and enforce the Ethics in Government Act; and conducting training. The Commission is supported by a nineteen-member staff, which includes four investigators.

 Advisory Opinions. The Commission issues two types of advisory opinions, formal and informal. A formal opinion is issued when a state officials requests it in writing. The opinion is binding on both the Commission and the person making the request. Formal opinions are made public, but the name of the requestor is held in confidence. An informal opinion merely advises the person making the request about issues previously decided by the Commission and is not binding. The opinion is not made public. The Commission has issued on average eighteen formal advisory opinions over the past sixteen years, with one-half as many formal opinions issued on average per year over the past five years. The Commission has issued on average 119 informal advisory opinions per year since 1987.15
 Investigations and Enforcement. The Commission on average conducts sixty-two investigations per year, with a much smaller number of alleged violators put on notice that the Commission believes they may have violated the law. On average, the Commission has issued ten notices of reasonable cause per year since 1990. The Notice of Reasonable Cause is a letter sent to a state employee or officer that provides detailed information regarding why the Commission has cause to believe that a violation of the Ethics Law has occurred. The accused employee has a right to a hearing to resolve the allegations or can opt for an agreement with the Commission to not proceed further with enforcement proceedings. Sixteen notices were issued in 2004 with eight resolved by a disposition agreement. Most of the alleged violations had to do with the employee receiving gifts such as a golf outing or meals or tickets to social events from clients doing business with the state. The largest settlement in the Commission’s history was $30,000 from two former state employees “when they appeared and gave testimony as paid witnesses for a health care project in which they were directly concerned while in State service” (New York State Ethics Commission 2004).

 Education and Training. An online training program was put into place in 2003 to “explain New York’s ethics laws in easy-to-understand language, with laws followed by a series of ‘real life’ examples to test individuals’ understanding.”16 Nearly 500 persons took the course in November and December 2003. Other training was offered to state employees in 2003, with some fifty-three sessions providing general information on the ethics law. In recognition of outstanding commitment to ethics in government, the Theodore Roosevelt Ethics Award is given to an agency each year. The 2003 award winner was the Office of General Services.


New York State’s approach to ethics management mirrors those found in other states—legalistic, reactive, and largely punitive in nature. Robert W. Smith (2003, 293–294), who has conducted in-depth research on New York, Florida, and Connecticut, makes a number of recommendations to improve the functioning of state ethics commissions. They include:


•
Removing any partisan considerations for determining who serves on the commission.

•
Enhance the education and training function of commissions.

•
Provide for independent investigatory power.

•
Empower commissions to impose substantial fines.

•
Provide adequate base-level funding.

•
Provide for a uniform ethics structure, not a fragmented structure.

•
Expand the discretion of commissions to interpret how the law should be applied in certain circumstances.



The New York State Ethics Commission as judged by these recommendations has a distance yet to go before it can be as effective as Smith suggests it should be. This conclusion is reinforced by the Better Government Association’s Integrity Index which places New York in the lower 50 percent tier of states. While the BGA Index scores the state highly in laws regulating financial conflicts of interest, it scores New York near the bottom in laws that regulate gifts, trips, and honoraria.

A Patchwork of Laws and Regulations
This chapter has shown that the states vary a great deal in how they attempt to deter wrongdoing and encourage ethical behavior. There is little uniformity across states in their ethics infrastructure. “What has emerged,” says Elder Witt (1992, 343), “is not a clear system of rules, but an inconsistent and confusing patchwork.” The Better Government Association uses similar language in asserting that “states have taken a patchwork approach towards promoting integrity which indicates a lack of the proper amount of concern regarding integrity and corruption” (2002, 5).


Ethics management is more than laws, rules, and regulations and the processing of ethics complaints. Obeying the law and following ethics regulations may keep state officials and employees out of legal difficulty, but abiding by the law 
is not sufficient to ensure ethical governance. Many states have ethics statutes, commissions with investigatory powers, and training programs, but there is little evidence that states employ the full complement of ethics management tools available to them.


The federal government’s ethics management approach can also be described as a patchwork. There are many laws, agencies, and rules and regulations that define in a Byzantine manner the government’s effort to discourage unethical behavior and encourage ethical behavior. The federal effort is also underpinned by a compliance orientation that puts the accent on the low road of “gotcha” ethics.
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�AU: This book’s publication date in the References is 2003. 


�2003 is correct


�AU: Should this exhibit be called out in the text? 
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�ED: I would assume that this book will be published before 2008. Is it okay to list the year here rather than an open-ended date range, i.e., 2000--  ? 


�Yes, use open-end.


�AU: Is this true, or do you mean a credible link between Iraq and 9/11?


�Yes, meant to say Iraq


�AU: Is this the actual title of this manual? If so, it should be italicized.
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