4. Detailed Advance Contract Planning Team Considerations

Chapter One, The Big Picture – Big Issues, includes an outline for the advance contract planning team to consider implementing the establishment of a website, developing a list of contractors to be solicited, drafting solicitation ground rules, evaluating model contract provisions, establishing proposal evaluation guidelines, and creating a contract administration strategy. More details on these activities are provided below:

1.2.1 Establishment of a website

The advance contract planning team might wish to ensure that information on their project is included on an agency website. A website is an excellent tool to keep contractors and prospective contractors informed of ongoing contracting efforts, provide general information about the agency and its contracting function, manage pre-proposal communications, permit companies and individuals to register with the agency as prospective contractors, and to announce the award or recommended award of contracts.

If the agency does not maintain a website or maintains a website that does not have a link to the contracting function, the advance planning team may obtain the benefits of a website by either establishing a link to the contracting function from the agency website or establishing a dedicated website for the contracting function.

Managing communications during the pre-proposal phase of the contracting cycle is essential for preventing protests from aggrieved contractors. This is a sensitive time period, following release of the solicitation and receipt of the proposals, when allegations regarding inconsistent or unfair treatment of prospective contractors could result in a protest of the contract award or recommendation for contract award. Protests are a serious matter and their avoidance greatly benefits government agencies. The receipt of a protest invariably creates an administrative burden, may delay project commencement and could result in added agency costs. The provision of a website for the management of pre-proposal communications is the recommended approach to ensure consistent, fair treatment of prospective contractors.

The website provided for management of pre-proposal communications can be used as the means for responding to questions from prospective contractors. Despite the drafting of a well planned solicitation, which appears to include all conceivable information, questions from prospective contractors are virtually inevitable. It is possible, however, that the questions in response to thoroughly planned solicitations may actually be well disguised sales ploys. Questions submitted via telephone, e-mail, traditional mail, facsimile or requests for personal meetings are inevitable when there is a failure to make provisions for managing pre-proposal communications. Questions posed via telephone or in personal meetings have the greatest potential for creating problems because of the need to provide all prospective contractors with the same information and the possibility that seemingly insignificant information may be relayed exclusively by telephone or in a personal meeting to just one of the competing contractors. Another problem associated with responding to questions by telephone or in personal meetings is the administrative burden of preparing a record of the questions and responses that must be transmitted to all the prospective contractors. Questions posed via e-mail, traditional mail and facsimile do not have the same potential for providing incomplete information to the other prospective contractors; however, the administrative burden associated with preparing and transmitting the questions and responses is not avoidable. The ideal method for responding to pre-proposal questions is to establish a website where prospective contractors’ questions and the contracting agency responses can be posted for all prospective contractors to read. This method for responding to pre-proposal questions is fast, simple and ensures that all the contracting agency’s responses to questions are available in the same timeframe for all competing contractors. To ensure control over the questions posted on the website, the agency might consider having the questions posed via e-mail to the project manager for posting on the website. Permitting prospective contractors to enter their own questions directly to the agency’s website could result in questionable website postings.

1.2.2 Contractors to be Solicited

Development of a list of prospective contractors early in the planning process is recommended since preparation of the list is normally time consuming and delay in the availability of this list of contractors delays both the release of the solicitation and project commencement. Planning team members are generally aware of at least one prospective contractor that has experience in providing the needed services, products or commodities. The benefits of selecting the contractor on a competitive basis, and the policy of most government agencies to encourage competition when selecting a contractor, compel the advance contract planning team to consider free and open competition. Companies can be identified for inclusion in the list of firms solicited by obtaining company names from contract planning team members.  Additional companies may be identified through contact with other government agencies, Internet searches, professional directories or even telephone directories. 

If the agency does not have a statute, ordinance or policy that provides a preference for local contractors, there is no need to consider such a preference during the advance contract planning process. If preference is regularly given to local contractors, as with certain governments, the team must determine whether any federal funding is provided for their project. If federal funding is provided, then the team must seek an exception to the practice of providing a preference for local contractors because the federal government does not permit preferences for local companies.
 Typically, such local preferences establish a limit such as five percent or ten percent by which the local company’s bid or proposal can exceed the bid or proposal from the company that is not local. The peril for government agencies is that if the contract is funded wholly or in part by federal funds, the federal government could conceivably audit the contract and find that the agency must return the federal funding for failure to follow federal grant contract provisions. Agencies that pay a premium to purchase from local firms also pay a premium for this  practice.
1.2.3 Solicitation ground rules

If the advance contract planning team elects to use a request for proposals (RFP) as the solicitation document, problems associated with misinterpretations may be avoided if the solicitation refers to the expected response from prospective contractors solely as “proposal” and avoids use of the term “bid” when referring to the expected response from prospective contractors. The term “bid” is appropriate solely for a response to an invitation for bids (IFB) because there are distinct differences between the treatment of bids in response to an IFB and proposals in response to an RFP. 

The team might also avoid using the term “vendor” or any term other than “contractor” or “prospective contractor.” A majority of the government contract templates identify the name of the individual or company they are contracting with in the contract preamble and then indicate that subsequently in the contract, the individual or company will be referred to as “contractor.” Reference to contractors, in the body of the contract, as “vendor” or any term other than contractor creates an inconsistency. Congruity between the RFP and the contract can be maintained by referring to the contractor exclusively as “contractor” or “prospective contractor” in both the RFP and the contract.

Proposal evaluation and contractor selection are normally the two final acts of the advance contract planning team. However, in certain cases a separate proposal evaluation team may be established to evaluate proposals and select the contractor. In the event that such a proposal evaluation team is established, one or more members of the advance contract planning team is normally carried over to serve on the contractor selection team as well. Another task for the advance contract planning team is development of a solicitation document that requires competing contractors to provide information required for the proposal evaluation team to select the best contractor on the basis of price (or life cycle cost) and other relevant factors. It is essential that serious thought be given to the evaluation criteria that are included in the solicitation and measures established to ensure that the proposals are evaluated solely on the basis of the criteria described in the solicitation. If selection of the successful contractor is based on criteria differing from the criteria in the solicitation, aggrieved contractors will have substantial grounds for filing a protest.

Since some criteria have greater significance than others. The advance contract planning team can establish the relative importance for the various criteria by assigning weights to each criterion. For example, an agency may use specific experience, financial stability and development of the project plan as three of the criteria for evaluating proposals. If the agency determines that specific experience carries twice the importance of financial stability and that development of the project plan carries twice the importance of specific experience, then it might assign financial stability a weight of 10, specific experience a weight of 20 and development of the project plan a weight of 40. Following evaluation of the proposals by each team member, their scoring is weighted according to the relative importance of each criterion to ensure that the most important criteria receive added consideration and the less important criteria receive less consideration. An example of the evaluation of proposals with weighted criteria is provided in the book and on this CD.

It is essential that either “price” or “life cycle cost” is included as a criterion.  Failure to include price or life cycle cost as one of the proposal evaluation criteria could easily result in a protest from an aggrieved prospective contractor that discovers that the agency considered price or life cycle cost when it was not identified in the solicitation as a selection criterion. Price refers to the contract price paid to the contractor. This price may be increased or decreased during the contract term through contract amendments based on changes in the scope of work. 
Merely thirty-six percent (36%) of the RFPs submitted by agencies participating in the best practices research project specified price as a criteria for evaluating proposals. However, all participating agencies most likely do consider pricing in their proposal evaluation process, but failed to include that significant information in their RFPs. The best practices RFP, on the CD, specifies life-cycle-cost, rather than contract price, as one of the selection criteria. Life-cycle-cost, which considers all contract costs plus all other agency project costs over a specified number of years, is considered superior to consideration of agency cost limited to contract pricing. As an example of the superiority of the life-cycle-cost, consider one proposal for a three-year contract with annual pricing of $4,000,000 which requires the addition of three agency employees to monitor the project at a cost to the agency of $60,000 per employee per year. If a competing proposal includes a three-year contract with annual pricing of $4,050,000 and requires just one additional agency employee to monitor the project at $60,000 per year, the company with the higher contract price has a life-cycle-cost which is lower than their competitor’s life-cycle-cost by $70,000 per year.

After the team establishes the proposal evaluation criteria, it is prepared to determine what topics will be addressed in the contractor proposals. Establishing correlation between the criteria and the topics addressed in the proposals will facilitate evaluation of the proposals based solely on the evaluation criteria.

Establishing a format for proposals to ensure that all the proposals address the same topics and are organized in the same sequence will greatly simplify the proposal evaluation effort. If the prospective contractors are permitted to present the topics that emphasize their best attributes and present them in any sequence, then the proposal evaluation team is unnecessarily burdened with the task of comparing dissimilar proposals to one another and to the criteria. This problem can avoided by including instructions in the RFP that require prospective contractors to organize their proposals in a standard sequence and to cover topics that are directly correlated with the proposal evaluation criteria.

Specifying maximum page limits for each section of the proposals is a logical extension of the practice of specifying the proposal format.  Proposals that cover the same topics in the same sequence and with the same maximum number of pages will result in homogenous proposals and greatly simplify the proposal evaluation task.

One virtually universal concept in government contracting is that contractors’ replies (proposals, quotations or bids) to solicitations (RFPs, Requests for Quotations (RFQs) or Invitations for Bids (IFBs)) must be responsive to the particulars of the solicitation and the contractor submitting the replies must be responsible. If any reply to a solicitation is not responsive or not from a responsible contractor, that reply is unacceptable. However, nonresponsive proposals, unlike bids, may be modified through negotiations to render them responsive. Responsiveness is achieved if the contractor’s reply to the solicitation addresses all the project requirements specified in the RFP without taking significant exceptions or making significant deviations. Since proposals from contractors that are not responsible may be rejected by the government agency, defining the term “responsible” in the solicitation is recommended. It is important to contractors to know the government’s definition of responsibility because failure to meet responsibility standards is likely to result in a summary rejection of their proposals.  Lack of responsibility is generally defined as a default termination, conviction for fraud or for making kickbacks all within a specified number of years. Agencies can normally establish alternative criteria for establishing responsibility.

Techniques for scoring proposals according to the criteria include numerical ranges such as a scale of 1 – 10, adjective or color coding scales, or ranking methods. A discussion of the advantages and disadvantages of the various scoring techniques is included in the chapter on the evaluation of proposals and selection of contractors. Advance planning team members who are not familiar with the various scoring schemes are referred to Chapter 5, Proposal Evaluation, for guidance in establishing a proposal scoring technique.

Inclusion in the RFP of the right for prospective contractors to request a debriefing or file a protest when they are dissatisfied with the provisions of the solicitation or the proposal evaluation results may be considered by the advance contract planning team. The advantages and disadvantages to including this information on debriefings and protests in the RFP are discussed in Chapter 4, Solicitations and Pre-Proposal Communications. 
1.2.4 Model contract provisions

Traditional contracts depict the entire understanding between the parties to the contract, including the terms and conditions as well as the contractor’s responsibilities, in a narrative format. In certain agencies, however, traditional contracts are limited to approximately three pages with the terms and conditions as well as the scope of work incorporated as incorporated attachments. The signatures, on all variations of traditional contracts, are typically on the final page of the contract. The signatures, oftentimes, are the only significant information on the signature page thus leaving some officials with a concern that signing the contract is equivalent to signing a blank check. One technique to provide assurance that inadvertent or unauthorized changes would not be made to earlier contract pages is to initial each page of the contract. However, the trend is for government agencies to use a one-page contract document with the terms and conditions, scope of work and possibly the insurance provisions as separate attachments. This one-page format provides the official signing the contract with more confidence that there will be no unauthorized changes. This assurance is provided through a contract document wherein the contractor name, price, nature of the contract, and titles of all attached documents are included on the page where she or he signs the contract. The best practices RFP, contained on the CD accompanying this book, includes a one-page model contract.

All contracts provided by government agencies participating in the research project for this book included their agency’s terms and conditions.  The terms and conditions attached to the model contract in the best practices RFP were derived from contract documents provided by participating government agencies; however, none of the individual agency terms and conditions were as complete as the terms and conditions attached to the model contract on the CD. The contract documents included on the CD are provided for use by all government agencies. Modifications to the model contract terms and conditions will be required to conform to individual government agency law or agency practices.

Once the project background and objectives have been stated, the planning team is prepared to start developing the scope of work. If the contracting agency has a standard template for a scope of work, such as the one included in the best practices RFP or Short Form RFP on the CD, either of these templates will provide a suitable beginning for preparing the scope of work. Elements of a scope of work typically include an introductory statement indicating that the contractor shall
 provide all labor, materials, supervision, tools, equipment, transportation, taxes and any other resources needed to perform the tasks enumerated in the scope of work. A description of the contractor responsibilities such as specific tasks, project milestones, meetings, progress reports, reports of findings as well as other deliverables also belong in the scope of work. The basis for reimbursement of the contractor for not-to-exceed price contracts as well as the contracting agency’s responsibilities, if any, may be included in the scope of work. The scope of work is such a critical component of the contract that considerable effort and thought are recommended prior to development of this essential document. Meetings that stress the need for team member discussions, and possibly brainstorming, are helpful to ensure the development of a comprehensive scope of work. A follow-up meeting held after sufficient time has elapsed to permit incubation of ideas developed during brainstorming normally results in further refinement of the scope of work.
The criticality of a well crafted scope of work underscores the need for contracting agencies to develop a scope of work training program for contracting professionals and department personnel who will likely be involved in the contracting process.

The majority of government agencies that submitted contract documents in support of this book’s research project use the word “shall” to best compel a contractor to perform tasks or comply with contract provisions. Although terms such as “may” or “should” may be used to describe truly optional performance or compliance, the exclusive word or words that best compel contractors to perform is recommended for use throughout the contract and the attachments to the contract. Otherwise, the contractor may not be compelled to perform tasks intended as mandatory.

The advance contract planning team can avoid problems associated with contract provisions by ensuring that there is a copy of their agency’s standard contract template included in the RFP. This practice, when combined with a statement in the RFP that the agency intends to award a contract essentially in the format of the attached model contract, guards against the possibility of prospective contractors proposing their own standard contract. Contractor standard contracts invariably contain provisions that are generally unfavorable to the agency. A contractor certification in the RFP that requires prospective contractors to agree to the agency’s contract provisions further guards against the possibility that contractors will propose their own contract format.   

1.2.5 Proposal evaluation guidelines

Bids in response to an IFB cannot be accepted if they are delivered late. Most government agencies, however, do not have prohibitions against the acceptance of late proposals in response to an RFP. When an agency rejects all proposals that are delivered after the time and date established for their receipt, proposals that would have better suited the interests of the agency and the constituency may be summarily rejected. The rationale for accepting late proposals is that proposals, unlike bids, are treated confidentially. A prospective contractor submitting a late proposal does not gain a competitive advantage when its late proposal is considered by the government. Should the advance contract planning team elect to establish the option to accept late proposals, however, it is recommended that this option be explained in the RFP. Failure to describe the agency’s option to accept late proposals in the RFP could result in a protest from a contractor that submitted its proposal on time if the agency subsequently considered a late proposal. If the contracting agency elects to establish the option to accept late proposals, it is recommended that the RFP include a statement that the government’s option to accept late proposals may be exercised solely on the basis that late proposals will be accepted only if they are in the best interests of the agency, but that prospective contractors should endeavor to deliver their proposals on time since the agency does have the option to reject late proposals.  This cautionary advice to prospective contractors is designed to provide maximum flexibility for the agency, but to encourage contractors to submit their proposals on time or risk rejection of their proposal.

Proposals are subject to negotiation; therefore, they must be treated confidentially until the contract is awarded or recommended for award. Releasing proposals to the public prior to selection of the successful contractor would permit competing contractors access to one another’s proposals thus compromising negotiations. Because some contractors are more accustomed to submitting bids in response to an IFB, they may erroneously assume that there will be a public opening of the proposals. To ensure that there is no misunderstanding regarding the lack of a public opening of the proposals, the solicitation can include a notice that there is no public opening and that the proposals will be treated confidentially until the contractor is selected. 

While it is always gratifying when proposed prices are lower than the amount budgeted for the project, there is also the possibility that proposed prices will exceed the amount budgeted. The limitation on the time period when a proposal may be accepted necessitates the development of contingency plans in the event that the proposed prices exceed the amount budgeted. In the absence of such a contingency plan, a government agency may not have sufficient time to react to an over budget proposal before the proposals expire.

One possible reaction to an over budget proposal is to initiate negotiations to reduce the pricing. An oftentimes successful negotiation technique is to advise all the prospective contractors of the budgetary limitations and ask them to submit a best and final offer (BAFO)
. Should this approach be taken, some of the BAFOs may include a scaled back scope of work. To avoid the situation where there are competing BAFOs with inconsistent scaled back scopes of  work, the contingency planning may include substitution of a scope of work scaled back by the contracting agency to accompany the request for BAFOs. When all the BAFOs are based on a uniformly scaled back scope of work, the problem associated with inconsistent scopes of work is avoided. If it is not possible to scale back the scope of work, consideration might be given to the alternative of seeking additional project funding.

Agencies that do not evaluate proposals strictly in accordance with the criteria described in the RFP are more susceptible to the filing of protests from aggrieved contractors. There are measures that the advance contract planning team can take to ensure that proposals are evaluated solely on the basis of the evaluation criteria. Evaluating proposals based on criteria that were not included in the solicitation is tantamount to inviting protests.  Additionally, it is difficult to react to protests when the agency did not adhere to its own criteria when evaluating the proposals.  Proposal evaluation instructions that highlight the need to adhere to the evaluation criteria may be included in the proposal evaluation guidelines. This measure will provide guidance to the proposal evaluation team members on the importance of evaluating proposals solely based on the appropriate evaluation criteria. An additional measure is to provide a proposal evaluation spreadsheet including the evaluation criteria combined with an admonishment, printed on the spreadsheet, that proposal evaluation team members shall adhere to the criteria stated in the RFP. This added measure will further ensure that the proposal evaluation team limits its evaluation to the appropriate criteria when evaluating proposals.

The advance contract planning team may take similar measures to ensure that the proposal evaluation team also conforms to the scoring procedure outlined in the RFP.  This action further helps to prevent protests from aggrieved contractors and the resultant administrative burden and possible project commencement delay likely to result from a protest. 

The proposal evaluation team may realize that it would benefit from contractor presentations to ensure that they select the best qualified company. However, a mere review of the proposals may permit the team to identify the best qualified contractor without contractor presentations. To permit the proposal evaluation team the flexibility to schedule contractor presentations on an as needed basis, the advance contract planning team may include text in the RFP regarding the option for requesting contractor presentations if required by the agency.

To guard against the possibility of mishandling contractor protests, the advance contract planning team may advise all personnel involved in the proposal evaluation process of the agency’s procedures for handling protests.  If agency employees receive a protest without being familiar with the procedures for managing protests, they are likely to further complicate the disruption inherent with the receipt protests. 

1.2.6 Contract administration strategy

Although the advance contract planning team is normally disbanded at about the time the contract is awarded, the team may wish to plan for contract administration and monitoring of the successful contractor’s performance following contract award. Contract administration and contractor monitoring are essential tasks that will be enhanced if this phase of the contracting cycle is included in advance contract planning. Contract administration planning may be accomplished through development of a quality surveillance plan. The quality surveillance plan requires tools for monitoring the contractor’s performance. Tools that are available for effective contract administration and contractor monitoring include periodic progress meetings, establishment of critical milestones, reports of contract deliveries, and contract status meetings. These tools provide the agency with insight into the quality and progress of the contractor’s performance. Once these tools are developed, relevant meetings, milestones and contractor reporting responsibilities can be included in the scope of work incorporated in the model contract that is attached to the RFP.

Advance contract planning prepares the project team, not only to prepare the contract, but for all phases of the contracting cycle that follow the contract planning phase. Thorough contract planning will almost certainly be rewarded by the benefits of well conceived plans to deal with the challenges of preparing an effective solicitation document, selecting the best qualified contractor for the project, and administering the contract to ensure optimal contractor performance during the term of the contract.
� This restriction against the use of local preferences in selecting contractors is contained in 40 CFR - Chapter I - �HYPERLINK "http://www.setonresourcecenter.com/40CFR/Docs/wcd00000/wcd0002d.asp" \t "_top"�Part 35�, § 35.936-2 Grantee procurement systems; State or local law, subpart (C) Preference. This regulation prohibits the use of local preferences in evaluating bids or proposals for subagreements under a federal grant. Similar prohibitions are also included in Subpart 35.938-4, Formal advertising.


� Although some states and local government agencies use a word other than “shall” to most compel a contractor to perform a particular task or tasks, the word “shall” is used for that purpose throughout this book. Agencies using a word or words other than “shall” to compel contractor performance, should substitute their most compelling word when using the templates provided with this book.


� A best and final offer (BAFO) is occasionally referred to as a final proposal revision.





