3. Best Practices Research Project
In recognition of the potential for significant contributions to the body of knowledge for contracting by state and local government agencies, representatives from fifty states, fifty cities and fifty counties were invited to participate in a research project to develop best practices templates for a request for proposals (RFP) and for a model contract. A request for copies of an RFP and contract templates and a short questionnaire, Figures 3-1 and 3-2 respectively, were sent to all fifty state governments as well as to the city governments in the capitol cities and the county governments where the capitols are located. The number of questions posed to these agencies was limited, but more importantly, the agencies were asked to cooperate in the preparation of this text by permitting publication, in whole or in part, of the solicitation and contract templates they use for government contracting.

The solicitation and contract templates submitted for this project were requested to conduct a document review for selection of the best features from each document to incorporate in best practices templates for an RFP and a model contract that would be made available for use by all government agencies. The solicitation templates for contracts were predominately in the form of requests for proposals (RFPs). The response from the states was considerably more complete and cooperative than anticipated. While the response from counties and cities was disappointing, with respect to the number of such agencies that elected to participate, the responses revealed numerous excellent practices by the participating agencies. Although there was considerable disparity in the quality of solicitations and contracts in use by the various states and local government agencies, it is gratifying to report that material from each of the templates was selected for 

Figure 3-1
William S. Curry

Street Address

City, State & ZIP+4

August XX, 2006

Re: 
Request for Contract and Request for Proposal Templates to be Included in Book on Contracting for Services

Dear Sir or Madam:

I am in the process of writing of a book entitled, “Contracting for Services: State and Local Government.” The book includes chapters on solicitations and contractual documents, as well as appendices that contain a sample request for proposals (RFP) and a sample contract for services. Although the chapters on solicitations and contractual documents have been drafted and the book is nearing completion, I have decided to write to all fifty states and the counties and cities where the state capitols are located to request copies of RFP and contract templates that are presently in use. The purpose of this request is to select the best features from all the documents that are received to create a composite RFP and contract for inclusion in my book. The states, counties and cities that provide copies of these documents, along with permission for publication of the documents or portions thereof, will be recognized for their cooperation in the book and will be provided with a copy of the composite RFP and contract. Please be assured that the book will emphasize best practices, and that there will be no criticism of government agencies based on documents provided in response to this request.

There is also a short questionnaire that is enclosed for completion by an individual in your agency who is responsible for approval or recommendation for approval of contracts. The responses to the questionnaire will be published only in the aggregate and responses from individual government agencies will not be identified.

My qualifications for writing a book on contracting for services in state and local government agencies include over thirty years of experience as a contracting professional in the Federal government, the private sector and a local government agency; author of numerous published articles on contracting matters; presenter of numerous seminars and workshops on contracts; over thirty years membership in the National Contract Management Association (NCMA) and designation by the NCMA as a Certified Professional Contracts Manager (CPCM) and a Fellow; MBA from Ohio State University and BS in Business Management from Florida State University.

Sincerely,

William S. Curry, CPCM, Fellow

william.s.curry@gmail.com

Enclosures

Figure 3-2
Contracting for Services Questionnaire

State and Local Government Agencies

	Question

Number
	Question
	Response

	
	
	Yes
	No
	Don’t Know

	1
	Are Cost-Plus-A-Percentage-of-Cost
 Contracts Permitted in Your Jurisdiction?
	
	
	

	2
	Is “shall” the word that most compels a contractor to perform tasks included in the contract Scope of Work?
	
	
	

	3
	Is “must” the word that most compels a contractor to perform tasks included in the contract Scope of Work?
	
	
	

	4
	Is some other word the one that most compels a contractor to perform tasks included in the contract Scope of Work?
	
	
	

	
	
	
	
	

	5
	At what dollar threshold is it necessary to obtain sole source approval or competition to select contractors for service contracts?
	$

	
	
	Remarks (if any)




The results from this questionnaire may be published in a book with the working title, “Contracting for Services: State and Local Governments.” Responses will be published only in the aggregate without identifying specific responses made by any government agency.

	Optional Information

	Indicate Whether Completed for a City, County, State or Other Local  Government Agency
	

	Position Title of Person Completing Questionnaire
	

	Date Questionnaire Completed
	


Please mail the completed questionnaire to:

William S. Curry









Street Address









City, State & ZIP+4 

Incorporation in the best practices templates. The Acknowledgment in this text includes the author’s appreciation to the states, counties and cities that elected to participate in this project. The agencies that provided copies of or access to their contract and solicitation templates included sixteen states, two counties, three cities and one borough/city.  

References throughout this book were made regarding the results of the document review performed on the solicitations and contracts and the resultant best practices templates that were developed. The best practices RFP and model contract templates are included on this compact disk (CD). 

The model contract and Best Practices RFP should prove valuable to government agencies that wish to improve the standard contract and solicitation formats; however, there are some features of the model contract and RFP templates that may appeal to some, but not to all government agencies. In those cases where there are features that may have less than universal appeal, the features were included in the best practices model contract and RFP since it is a simpler matter to delete unwanted features than to provide a separate set of optional features for subsequent incorporation in the templates. Therefore, the templates provided for use by owners of this book contain certain features that may be deleted when contract and RFP formats are adopted for agency use. Likewise, some agencies may elect to revise the content of model contract and RFP features to comply with their agency's practices.  

Results from the analysis of documents that were submitted in support of this project are contained in chapters of the book dealing with activities where the best practices can be applied. Discussion of the research findings for each best practice is provided below. Verification, primarily from independent sources that support the selection of the particular practices as best practices, follows discussion of each of the research findings. Fourteen best practices are reflected in the best practices RFP template and four best practices are reflected in the model contract template.

Best Practices Incorporated in the RFP Template

1. Availability of an Agency Website
Research Findings
Thirteen of the twenty-two RFPs (59%) provided by the participating government agencies identified an agency website in their RFP. Providing a website for prospective contractors is a desirable feature and is encouraged for implementation by government agencies. The websites in the RFPs submitted for this project were provided for various reasons including general information about the agency and its contracting program; announcement of active RFPs, Invitations for Bids (IFBs) and Request for Quotations (RFQs) that had been released as competitive solicitations; for companies to register with the agency as prospective contractors; for prospective contractors to pose questions to the agency that would be posted to the website along with agency responses regarding active solicitations; and/or to announce the award of contracts for particular projects.  

Independent Verification

The National Purchasing Institute’s (NPI’s) criteria for the 2008 Achievement of Excellence in Procurement (AEP) award includes the availability of an Internet home page with a link to purchasing activities, on-line registration of prospective contractors, distribution of solicitations via the Internet and electronic commerce. 

2. Website Provided for Management of Pre-Proposal Communications
Research Findings

Seven of the twenty-two RFPS (32%) posted questions from prospective contractors regarding active RFPs and the agency's responses to those questions. This is a highly desirable feature for RFPs and it is discussed in considerably more detail in the book. The short explanation for the desirability of this feature is that it facilitates equal treatment of prospective contractors by ensuring that all contractors receive the same information from the agency following release of the solicitation and prior to the due date for the receipt of proposals. The use of a website for this purpose also facilitates the timely availability of information on active solicitations.  

Five of the RFPs (23%) permit the prospective contractors to submit questions regarding the solicitation directly to the website, while two of the RFPs (9%) require the contractors to submit their questions to the agency by e-mail. While slightly more agency effort is involved when contractors submit their questions via e-mail, since the contracting agency must post both the question and response on the website, this approach permits the agency more control over the information posted to their website.

The best practices RFP instructs prospective contractors to submit their questions regarding the solicitation via e-mail to the contracting agency which in-turn posts both the questions and responses on the website.

The fifteen participating agencies (68%) that did not provide a website for posting questions regarding the RFPs and agency responses did require submittal of the questions in writing. Just one agency permitted questions to be posed via telephone or in writing. Permitting contractors to pose questions via telephone, or in person, is considered an undesirable practice. When contractors pose questions by telephone or otherwise verbally, the agency representative who is the recipient of the questions must rely on her/his own note taking skills or memory to ensure that the questions are transcribed correctly, that seemingly inconsequential as well as significant questions are recorded, and that all prospective contractors receive identical responses in the same time frame. There is a distinct possibility that the agency representative may provide a verbal response to a verbal question that is regarded as inconsequential by the agency representative and, therefore, the agency representative may fail to advise the other prospective contractors of that particular question and response.

Independent Verification

The original 1979 American Bar Association (ABA) Model Procurement Code for State and Local Governments includes eleven basic principles that have been preserved although there is now a 2000 Model Procurement Code for State and Local Governments. The fifth basic principle from the 1979 code is, “Equal Treatment of Bidders/Offerors.” Posting questions regarding solicitations and agency responses to a website for all to see while prohibiting alternative methods for posing questions is an excellent practice that promotes equal treatment of prospective contractors.

The NPI’s criteria for the 2008 AEP award regarding the availability of an Internet home page, as discussed in the independent verification for the previous best practices, further verifies this best practice as well.

3. Dollar Threshold where Sole Source Justification is Required
Research Findings

The questionnaire that was sent to states and local government agencies asked for the dollar threshold where it was necessary to obtain sole source justification for service contracts. The book stresses the importance of obtaining competition when selecting a contractor, and introduces a form that can be used to justify and approve sole source contracts when competition is not available. The responses from the government agencies regarding the threshold where sole source justifications are required are summarized in Figure 3-3.

Figure 3-3
	Response to:  At what dollar threshold are sole source justifications required?

	States
	Local Agencies
	Response

	0
	1
	No dollar amount, but sole source must be proven

	1
	1
	$1,000

	2
	0
	$2,500

	3
	1
	$3,000 to $3,100

	3
	2
	$5,000

	0
	1
	$10,000

	2
	0
	$50,000

	1
	0
	$62,600


Independent Verification

The American Bar Association’s (ABA’s) 2000 Model Procurement Code for State and Local Governments includes, as one of its terms and conditions, §3-204, Small Purchases, indicating that procurements under an established dollar value threshold may be awarded on the basis of small purchase procedures. Small purchase procedures generally include the acceptability of sole source contracting. The 2000 Model Procurement Code for State and Local Governments also includes §3-205, Sole Source Procurement, indicating that a contract may be awarded on a sole source basis only when the designated agency official determines in writing that there is only one source for the procurement.
4. Preference not Given to Local Contractors
Research Findings

Four of the twenty-two RFPs (18%) described a preference given to local contractors in the proposal evaluation process. The chapter on solicitations discusses the prohibition against providing local preferences when federal funding is included in the project budget. Other objections to local and other types of socioeconomic preferences in the selection process are also included in the chapter on solicitations. Eight of the RFPs (36%) included socioeconomic preferences, other than for local contractors, to be applied in the selection process. The best practices RFP does not include any socioeconomic preferences that are employed in the selection process. However, the chapter on socioeconomic contracting programs does describe methods for establishing outreach programs to increase the participation from underrepresented categories of contractors, and green contracting is indicated as one criterion in the evaluation of proposals. 

Independent Verification

The Code of Federal Regulations (CFR) states in 28 CFR PART 35, STATE AND LOCAL ASSISTANCE, Part 35.936-2, Grantee procurement systems; State or local law, subpart (C) Preference, states, State or local laws, ordinances, regulations or procedures which effectively give local or in-State bidders or proposers preference over other bidders or proposers shall not be employed in evaluating bids or proposals for subagreements under a grant. Similar prohibitions are also included in CFR Subpart 35.938-4, Formal advertising.
5. The Words “Proposal” and “Bid” are not Used Synonymously
Research Findings

Three of the twenty-two RFPs (14%) referred to the response requested from the prospective contractors exclusively as “proposal” while all the remaining RFPs (86%) used “bid” as a synonym for “proposal.” The discussion in the book regarding the confidential opening of proposals and the acceptance of late proposals provide insight into just two of the distinctions between RFPs and IFBs. RFPs, IFBs and RFQs are all distinct types of solicitation documents. While virtually all agencies have provisions for at least two if not all three types of solicitations, there is a widespread problem when agencies use a Request for Proposals wherein the response from the contractors should be restricted to proposals, yet the text of the RFP provides instructions for submittal of a bid. Since there are distinctions in the laws and agency policies between the processes for receipt and treatment of proposals and for the receipt and treatment of bids, RFPs do not normally use the term “bid” as a synonym for “proposal.”

Independent Verification

The ABA’s 2000 Model Procurement Code for State and Local Governments §3-202, Competitive Sealed Bidding, and §3-203, Competitive Sealed Proposals, point out the differences between the conditions for use of IFBs and RFPs and the differences between the treatment of Bids in response to IFBs and Proposals in response to RFPs. This difference in the treatment of bids and proposals is consistent with practices in federal contracting. Reading the descriptions of the treatment of bids and proposals in §3-203 should make it clear that the terms “bid” and “proposal” have distinctly differing definitions and are not used interchangeably.  

6. Reference to Companies Solicited as “Contractors” or “Prospective Contractors”

Research Findings

Four of the twenty-two RFPs (18%) referred to the companies solicited exclusively as contractors or prospective contractors. One reason why this is a good practice is that the contract awarded to the successful company, virtually without variation, refers to that company exclusively as “contractor” throughout the balance of the contract document. Three of the RFPs (14%) referred to the prospective contractors as “offerors.” This is not a recommended practice because proposals received in response to an RFP are technically not offers. The remaining fifteen RFPs (68%) refer to the prospective contractors as vendors or a combination of terms other than contractor. The word “vendor” seems more fitting to small scale proprietors such as street vendors, vendors at sporting events or operators of vending machine companies rather than companies that provide services, and occasionally professional services, to government agencies. Since “vendor” and other alternatives to “contractor” conflict with the term “contractor” as used in the contract that is anticipated for award to the successful contractor, the best practices RFP refers to the companies solicited for submittal of a proposal exclusively as “contractor” or “prospective contractor.”

Independent Verification

The use of the term “vendor” and additional terms other than “contractor” and “prospective contractor” are often used by contracting professionals and other government officials and employees to describe contractors. Discouraging use of the term “vendor” is not based on any legal requirement or standards developed by associations or other organizations, but on the fact that virtually all government contracts identify the legal name of the contractor early in their contract documents and then state that the term “contractor” shall subsequently be used in the contract document in lieu of the contractor’s name. Additionally, a few of the synonyms for the word “vendor” listed in Webster’s Collegiate Thesaurus are peddler, duffer, hawker, haggler, huckster and roadman. Certainly, government contractors are worthy of being characterized by a term with more dignity than “vendor.”

7. Word Used that Best Compels Contractors to Perform Tasks
Research Findings

There is no wrong answer to the question posed to government agencies regarding the word that most compels the contractor to perform their tasks. However, it is of interest to note the variations in the responses to this question from the states and local government agencies. Incidentally, the word used that best compels federal contractors to perform their tasks is “shall.” Agencies are advised to consistently use whatever word is used by an agency that best compels contractors to perform. An agency using “must” to compel contractors to perform, may face otherwise avoidable problems if they state that contractors “may” or “should” perform certain tasks unless those tasks are truly optional. The responses to the questionnaire regarding the word that best compels a contractor to perform its tasks are shown in Figure 3-4.

Figure 3-4
	Response to: What word most compels a contractor to perform tasks?

	States
	Local Agencies
	Response

	6
	1
	Shall

	1
	0
	Must

	5
	3
	Shall and Must

	0
	1
	Shall, Must and Will


Independent Verification

Although the text indicates that there is no correct answer to the word that best compels a contractor to perform tasks, the term “shall” is used throughout federal contracting. Additionally, the ABA’s 2000 Model Procurement Code for State and Local Governments reflects the following as the definition for shall, “Shall denotes the imperative.” 
8. Weighted Criteria Established for Evaluation of Proposals
Research Findings

Ten of the RFPs (45%) identified proposal evaluation criteria that would be used and identified weights assigned to each criterion. When agencies decide to use weighted criteria in the proposal evaluation process, the weighted criteria is normally identified in the RFP. The use of weighted criteria is appropriate when larger dollar value contracts are anticipated, and/or for those projects where there is aggressive competition by contentious contractors that are predisposed to protesting when the contract is awarded to their competitors. Although the evaluation of proposals for the majority of selection criteria, other than pricing or life-cycle-cost, tends to be subjective, the introduction of weighting to the selection criteria increases the level of objectivity into the proposal evaluation process. The book provides considerable detail on the use of weighted criteria in the evaluation of proposals. The use of weighted evaluation criteria can result in narrowing the proposal evaluation team's result to a single number that is calculated strictly in accordance with a selection process as fully disclosed in the RFP. When this level of objectivity is introduced into the contractor selection process, the chances of receiving a protest from one or more of the unsuccessful contractors are lessened. The agency also is better positioned to defend against any protests that are received when it discloses the process for evaluating proposals in the RFP and when the proposal evaluation team actually conforms to that process.

Independent Verification

The ABA’s 2000 Model Procurement Code for State and Local Governments includes, as one of its terms and conditions, §3-203(5), Evaluation Factors, indicating that the RFP “shall state the relative importance of price and other factors and subfactors.” The only known way to reflect the “relative importance” of the various evaluation factors would be some scheme to assign weights to each of the criteria. 
9. Price Stated as One Criterion for Evaluation of Proposals
Research Findings

Eight of the RFPs (36%) specified price as a criteria for evaluating proposals. However, it is suspected that all of the agencies consider pricing in their proposal evaluation process, but just failed to include that information in their RFPs. The best practices RFP specifies life-cycle-cost, as an alternative to contract price, as one of the selection criteria. Life-cycle-cost, which considers all contract costs plus all other agency project costs over a specified number of years, is considered superior to consideration of cost to the agency that is limited to contract pricing. As an example of the superiority of the life-cycle-cost evaluation, consider one proposal for a three-year contract with annual pricing of $4,000,000 which requires the addition of three agency employees to manage the project at a cost to the agency of $60,000 per employee per year. If a competing proposal includes a three-year contract with annual pricing of $4,050,000 and requires just one additional agency employee to manage the project at $60,000 per year, the company with the higher contract cost has a life-cycle-cost which is lower than their competitor’s life-cycle-cost by $70,000 per year.

Independent Verification

The ABA’s 2000 Model Procurement Code for State and Local Governments includes, as one of its terms and conditions, §3-203(7), Award, that states award shall be made on the basis of “price and the evaluation factors set forth in the Request for Proposals” as well as the statement “No other factors or criteria shall be used in the evaluation.” This recommended contract provision clearly indicates that price is an evaluation factor that shall be set forth in the RFP and the factors set forth in the RFP shall be used to evaluate proposals.

10. Format Specified for Proposals
Research Findings

Sixteen of the twenty-two RFPs (73%) specified the format for proposals submitted in response to the RFP. Another three RFPs (14%) included limited direction on the organization for proposals. The remaining three RFPs (14%) provided no directions for the format or organization of the proposals. The best practices RFP includes specific instructions for organizing proposals. The receipt of numerous proposals that are organized however the prospective contractors determine as most advantageous for their company creates an unnecessary burden for the agency's proposal evaluation team. When prospective contractors are not instructed what to include in their proposals, they tend to omit coverage of their self perceived weaknesses and elaboration of their strengths. Even more importantly, however, is the fact that the material concerning a particular selection criterion could be discussed by one contractor in the beginning of their proposal, discussed near the center of another contractor's proposal, and possibly even discussed in several different locations in a third contractor's proposal. This lack of uniformity in the format for the proposals greatly increases the time required for and effort expended by the agency's proposal evaluation team. Lack of proposal uniformity also increases the possibility that material relating to one of the selection criterion for one or more prospective contractors may be overlooked. The receipt of proposals that are organized identically, and in a manner relating to the proposal evaluation criteria, greatly simplifies the task of the proposal evaluation team, and likely improves the quality of their proposal evaluation.   

Independent Verification

Although there is no known statutory requirement nor is this a criterion established by an association or agency, the majority of agencies participating in the research project elected to reap the benefits of this practice. Homogeneous proposals facilitate increased efficiency in the evaluation of proposals by the agency’s proposal evaluation team and simplify the task of correlating the contractors’ qualifications to the criteria.  These features promote efficiency in use of the proposal evaluation team’s time and promote equal treatment of prospective contractors.  
11. Page Limit Established for Proposals
Research Findings

Just one of the RFPs (5%) contained a page limitation for proposals. While a page limit is not nearly as essential as the specification of the proposal format, it is considered a best practice to include a page limitation. The best practices RFP specifies proposals that are organized in separate sections that relate to the proposal evaluation criteria and contains a page limit for each section of the proposal. One objective of imposing a page limitation is to eliminate needlessly verbose proposals that require excessive time to read and evaluate. More importantly, however, is that when a page limit is established for each section of the proposals, contractors tend to prepare their proposals with exactly the maximum number of pages for each section. Therefore, the proposals are organized in exactly the same manner and with the same number of pages in each section. This greatly simplifies the evaluation task of the proposal evaluation team and contributes to a more equitable proposal evaluation.

Independent Verification

Although just one of the RFPs submitted in support of the research project includes a page limit for proposals, this practice is actually a logical extension to the preceding practice of specifying the format for proposals. The impact of proposals with a more uniform length overall, as well as uniform lengths for the individual sections, further increases efficiency in the evaluation of proposals and further ensures the equal treatment of contractors. The page limitations helps restrict the capability of big business to gain excessive advantage over their competitors through the submittal of elaborate proposals that would be cost prohibitive to all but the largest corporations. 
12. Model Contract Included in RFP
Research Findings

Seventeen of the twenty-two RFPs (77%) included a copy of the agency's standard contract format in the solicitation. Three of the five RFPs that did not include a copy of the agency's standard contract, however, did include a copy of their terms and conditions. It was rare to find a statement in the RFP that the agency intended to award a contract that was substantially in the format of the model contract in the RFP. The best practices RFP does include a model contract and a statement to the effect that the agency intends to award a contract substantially the format of the model contract. The primary resultant problem if an agency does not include a copy of their standard contract in their solicitations, is that this practice encourages prospective contractors to submit their own version of a contract along with their proposal. Contractors are prone to drafting terms and conditions that favor the rights and risks of the contractor over the rights and risks of the agency. Additionally, when contractors submit their own contracts, there is less consistency between risks and rights for the competing contractors. This inconsistency results in one additional element that decreases the probability of evaluating the proposals on an equivalent basis.

Independent Verification

Including a model contract in the RFP as a best practice is based primarily on the nearly universal practice among states and local government agencies that participated in the research project, and the logic behind the practice of including a copy of the agency’s standard contract and a statement that the agency intends to award a contract substantially in the form of the model contract. In the absence of this practice, prospective contractors are likely to propose their standard contract. Contractor standard provisions generally include provisions that are less than favorable to the government agency. 
13. Late Proposals May be Accepted if in the Best Interests of the Agency
Research Findings

None of the RFPs (0%) indicated that the agency had the option to accept late proposals. However, there were two RFPs (9%) which did not eliminate the possibility for accepting late proposals. Twenty of the RFPs (91%) indicated that late proposals were unacceptable. Unlike bids in response to an IFB where late bids must be rejected, contracting agencies have more flexibility for accepting late proposals in response to an RFP. Since bids are opened publicly, it is absolutely unfair to permit the acceptance of a bid after the competitors submitted their bids on time and their pricing became public knowledge. A proposal that is submitted a minute, hour or possibly a day or two late could include pricing and other features that would greatly benefit the contracting agency. Since the competing proposals have been held in confidence during that time period, the company submitting the late proposal would not have any apparent advantage over the competitors that submitted their proposals on time. If a contracting agency elects to accept late proposals, however, they are advised to include a statement in their RFP to the effect that late proposals may be accepted prior to contract award if such acceptance would be in the best interests of the contracting agency. The best practices RFP includes provisions for accepting late proposals if they are in the best interests of the contracting agency; however, it is understood that all agencies may not wish to incorporate this provision in the RFPs and their policy of rejecting late proposals may be maintained.

Independent Verification

State and local statutes, ordinances and/or policies and procedures generally require that bids in response to IFBs be opened publicly. However, the opening of proposals in response to RFPs is generally not addressed. In the absence of restrictions against accepting late proposals, this practice would be acceptable but prospective contractors are normally advised in the RFP that late proposals are acceptable if they are in the agency’s best interests, but that contractors should submit their proposals on time since the agency maintains the right to reject late proposals. Although the rules for handling proposals are universally less stringent than for handling bids, there was an interesting court case (Power Systems Analysis, Inc. v. City of Bloomer, 541 N.W.2d 214 (Wisc. App. Ct. 1995)) involving the acceptability of a late bid by City of Bloomer, Wisconsin and Power Systems Analysis, Inc. In that court case, it was decided that since State of Wisconsin Statute §62.15 is silent regarding receipt of late bids, the City was permitted to accept a late bid after other bids had been opened because that practice permitted the City to secure the best work at the best practicable price.  

14. Proposals Opened in Confidence
Research Findings

Seven of the twenty-two RFPs (32%) provided for a confidential opening of the proposals. However, there were an additional seven RFPs (32%) that did not indicate whether or not the proposals would be opened confidentially or publicly. There were eight RFPs (36%) that announced a public opening of the proposals; however, two of the agencies announcing a public opening also indicated that the proposed pricing would be treated confidentially. Unlike bids in response to an IFB, proposals in response to an RFP are treated as confidential until the contract is awarded or recommended to the governing board or chief elected official for approval and award. The rationale for treating the proposals as confidential is that the proposals, unlike bids, are subject to negotiation. If the companies that submitted proposals know the proposed pricing and/or other features of their competitors' proposals, they become capable of unfairly adjusting their own proposals or negotiating changes to their proposals to make their organization more competitive. Therefore, the best practices RFP does not provide for a public opening of the proposals, and does indicate that the proposals are treated as confidential until the contract is awarded or recommended for award.

Independent Verification

The ABA’s 2000 Model Procurement Code for State and Local Governments §3-203(4), Receipt of Proposals, states that proposals are to be opened so as to avoid disclosure of contents & made available for public disclosure following contract award.

Best Practices Incorporated in the RFP Template

1. One Page Contract Format with Incorporated Attachments
Research Findings

Five of the twenty-two contracts (23%) provided by participating agencies included a one-page contract format with most of the essential contract information on the same page as the executing signatures. The best practices model contract is a one-page contract containing a preamble that identifies the contracting parties, the agency's project manager, contract price, type of contract, identification of documents that are incorporated in the contract either by attachment or by reference, recitals that briefly describe the contractor's qualifications, the agency's decision to obtain the products or services through contracting, and the signatures that represent full execution of the contract. There are several advantages to providing this information on a single page. The essential contract information for the seventeen contracts that were not in this one-page format had that essential information distributed throughout numerous pages of those contract documents. In some cases there was virtually nothing but the executing signatures on the execution page of the contracts that were not in the one-page format. An individual who signs such a contract that has virtually no contract information on the signature page may feel that she or he is being asked to sign the equivalent of a blank check. Another disadvantage of the traditional multi-page contract format is that there is a greater possibility that differing essential contract information may be introduced to the contract through page substitutions made following contract execution. The page substitutions may be accidental or intentional. The use of the one-page contract format provides considerable protection from unintentional or unauthorized page substitutions. Another distinct advantage of the one-page contract format is that it facilitates the incorporation of a variable information table such as the one in the model contract or a similar arrangement for the variable information which greatly simplifies the collection of contract data during the preparation of the contract document on a computer. The information thus collected can be used to populate the database for computer software programs designed to report on financial information for contracts and also for reports in support of subsequent contract administration efforts.   

Independent Verification

The number of government agencies that provided one-page contract formats was in the minority. However, the advantages of using such a one-page format become obvious when comparing them to the traditional contracts. The author’s professional experience following the transition from traditional multi-page contracts to one-page contracts resulted in a significant reduction in errors from the previous practice of making updates to earlier traditional contract document texts when drafting new contracts. Overlooking variable information that was imbedded throughout the text in traditional contracts resulted in carryover of some inappropriate variable information from the earlier contract to the more recent contract. The inclusion of all the variable contract information in a variable information table, as shown in Figure 3-5, in the one-page contract virtually eliminated this class of error frequently found in traditional contracts. Additionally, the one page format facilitates the completion of the contract document on a computer and the simultaneous population of computer software databases used for subsequent managing and administering contracts. The one-page contract format provides for virtually all variable contract information on the one-page contract and a scope of work. This arrangement also permits the inclusion of all contract boilerplate on easily recognizable and unalterable documents that require just a cursory reading prior to reviewing or executing contracts rather than laborious word-for-word reading of the entire contract boilerplate text. This practice also lessens the possibility that unauthorized or erroneous material is included in the contract boilerplate.

Figure 3-5
	VARIABLE INFORMATION TABLE

	Contract Number
	

	Term of This Contract (Complete Dates in Just One of the Following Three Shaded Rows)

	( Below 
	Term Begins
	Term Completion Date

	
	On Following Date
	
	On Following Date
	

	
	Receipt of Notice to Proceed
	
	Calendar Days Following Notice to Proceed

	
	Upon Execution by Agency
	
	Calendar Days Following Agency Contract Execution

	Agency Department
	
	FOB Point
	

	Terms
	
	Basis of Price (Do Not √ More Than One of the Following Four Blocks)

	Price
	
	
	Fixed Price
	
	Annual Price
	
	Monthly Price
	
	Hourly Rate

	Not-to-Exceed Price
	
	
	√ if Reasonable Expenses authorized in addition to Hourly Rate

	Contractor Contact Information
	Agency Contact Information

	Contractor 
	
	Project Manager
	

	Address
	
	Address
	

	City, State & ZIP
	
	City, State & ZIP
	

	Telephone
	
	Telephone
	

	Facsimile
	
	Facsimile
	


2. Cost Plus a Percentage of Cost Prohibited
Research Findings

It was also extremely rare to find any limitation in the contract templates provided by agencies participating in the research project on the reimbursement of costs plus a percentage of costs (CPPC) contracts. The questionnaire sent to the states and local government agencies included a question regarding the allowability of CPPC contracts. Despite a footnote indicating that such contracts were not permitted in federal contracting and were discouraged by the American Bar Association (ABA), some questionnaire respondents indicated that CPPC arrangements were acceptable. The reason that CPPC contracts are prohibited in federal contracts and discouraged by the ABA is that including CPPC provisions in contracts tends to motivate certain contractors to maximize the expenditure of funds in support of the CPPC contracts because that tactic maximizes corporate profit at the expense of the government and the taxpayers.

The summary in Figure 3-6 reflects the responses to the question on the questionnaire, “Are Cost-Plus-a-Percentage-of-Cost Contracts Permitted in Your Jurisdiction?”

Figure 3-6
	Response to: Are Cost-Plus-a-Percentage-of-Cost Contracts Permitted?

	States
	Local Agencies
	Response

	3
	1
	Yes

	1
	0
	Yes, but not used

	1
	0
	Yes, but rare

	6
	4
	No

	1
	0
	Don’t know

	0
	1
	No response


Independent Verification

Numerous states have statutes prohibiting cost-plus-a-percentage-of-cost (CPPC) contracts.  The ABA’s 2000 Model Procurement Code for State and Local Governments includes, as one of its terms and conditions, §3-501, Types of Contracts, that includes a prohibition against the use of CPPC contracts. The FAR, Subpart 16.1, Selecting Contract Types, also prohibits the use of CPPC provisions in federal contracts.
3. Unallowable Costs Specified
Research Findings

It was extremely rare to find any limitation on costs that could be claimed by contractors either in the RFPs or in the contracts. When there are no limitations to the costs that can be claimed by contractors, the agency could inadvertently reimburse a contractor for highly questionable expenditures. The reader can use their own imagination to develop examples of contractor expenditures reimbursed by their agency which would not be appropriate for reimbursement by their agency or which might prove to be embarrassing if reported in the media. The model contract includes a clause which prevents certain categories of costs from being reimbursed by the agency unless they were disclosed in the contractor's proposal and reimbursement was approved in advance, in writing by the agency.

Independent Verification

The ABA’s 2000 Model Procurement Code for State and Local Governments includes, as one of its terms and conditions, §7-101, Cost Principles Regulations Required, was not necessarily designed to exclude costs that might not meet the headline test.
 However, it is written such that it would be appropriate for an agency to include provisions for excluding costs such a fines, entertainment, advertising and other costs that most government employees and taxpayers may not consider appropriate for reimbursement by government agencies. The Federal Acquisition Regulations (FAR) includes an entire section on unallowable costs that provides an expanded list of unallowable costs and definitions therefor.

4. Government Agency Standard Terms and Conditions Research Findings
A summary of the incidence for each of the model contract terms and conditions appearing in the contracts provided by the government agencies participating in the best practices research project is provided  in Figure 3-7. Other features of contracts submitted by states and local government agencies are discussed below along with information on the number of participating agencies that had these features in the contracts they provided for this project.  

Figure 3-7

Incidence of Inclusion of Provisions in Government Terms & Conditions

	No.
	Title of Provision
	Incidence

	
	
	Number
	Percent

	1
	Term
	21
	100%

	2
	Termination for Default
	19
	90%

	3
	Force Majeure
	9
	43%

	4
	Liquidated Damages
	2
	10%

	5
	Termination for Convenience
	17
	81%

	6
	Termination Transition
	2
	10%

	7
	Contractor Reimbursement
	21
	100%

	8
	Payment Terms
	21
	100%

	9
	Set-Off
	5
	24%

	10
	Agency Project Manager
	7
	33%

	11
	Key Personnel
	3
	14%

	12
	Independent Contractor
	13
	62%

	13a
	Confidentiality
	10
	48%

	13b
	Ownership
	10
	48%

	14
	Indemnification
	18
	86%

	15
	Insurance
	13
	62%

	16
	Amendments
	18
	86%

	17
	Waiver of Rights
	7
	33%

	18
	Compliance with Laws
	14
	67%

	19
	Americans with Disabilities Act
	3
	14%

	20
	Health Insurance Portability and Accountability Act
	1
	5%

	21
	Nondiscrimination
	17
	81%

	22
	Drug Free Workplace
	5
	24%

	23
	Workers’ Compensation
	13
	62%

	24
	Contractor’s Standard of Care
	10
	48%

	25
	Care of Property
	3
	14%

	26
	Advertising
	4
	19%

	27
	Performance Evaluation
	1
	5%

	28
	Inspection of Work and Project Site
	2
	10%

	29
	Applicable Law and Forum
	18
	86%

	30
	Successors and Assigns
	16
	76%

	31
	Subcontracting
	17
	81%

	32
	Unallowable Costs
	1
	5%

	33a
	Audit & Employee Interviews
	15
	71%

	33b
	Document Retention
	16
	76%

	34
	Remedies not Exclusive
	3
	14%

	35
	Conflict of Interest
	13
	62%

	36
	Contractor Integrity  
	7
	33%

	37
	Political Contribution Disclosure
	5
	24%

	38
	Assignment of Antitrust Claims
	3
	14%

	39
	Payment of Taxes
	9
	43%

	40
	Officials not to Prosper
	6
	29%

	41
	Copyrights
	7
	33%

	42
	Budget Contingency
	12
	57%

	43
	Counterparts
	3
	14%

	44
	Severability
	11
	52%

	45
	Notices
	7
	33%

	46
	Titles, Headings or Captions
	4
	19%

	47a
	Entire Agreement
	9
	43%

	47b
	Survival of Provisions beyond the Contract Term
	7
	33%


Independent Verification

The forty-seven individual terms and conditions included in the model contract were all taken from the terms and conditions submitted by the government agencies participating in the research project. Terms and conditions included in any agency’s standard terms and conditions are typically drafted by the agency’s contracting professionals, in-house legal counsel or borrowed from other government agencies. None of the participating government agencies included all forty-seven of those contract provisions in their own standard terms and conditions. All forty-seven were included in the recommended standard terms and conditions for consideration of inclusion in the standard terms and conditions by all states and local government agencies. Naturally, agencies may elect to modify or delete a portion of the terms and conditions, or to supplement their template with additional provisions.
� Cost-Plus-a-Percentage-of-Cost contracts are not permitted in Federal government contracting, because it has been determined that this contract type may provide an incentive for contractors to maximize reimbursable expenditures to increase their profit. 





� The headline test refers to basing one’s decision to make some certain decision based on how that person would feel should the result of that decision appear in the local newspaper’s headline.





