2. Essential elements of a contract

Contracts are agreements that are legally enforceable and reflect the relationship between two or more parties for a specific time period. Contracts are normally crafted to identify potential risks and describe how these risks are to be mitigated. Otherwise, the agency may be exposed to risks for which it is not prepared to address and resolve the resultant consequences.  There must also be a meeting of the minds between the parties to contracts such that there is no ambiguity with respect to the understanding of the parties regarding the nature of the agreement. Additionally, contracts must include an offer, acceptance, consideration, competent parties and a legal purpose.

Offers include communication of the offeror’s willingness to enter into a contract that shall be binding if accepted by the other party. The term “offeror” refers to the party making the offer. Communication of the final unqualified assent to an offer constitutes acceptance. If the individual responding to the offer indicates acceptance of the offer with any qualification, then there is no acceptance and the original offer is no longer available to the individual who made the qualified acceptance. The qualification could be a change to any element of the offer such as the time period, quantity, price or any other element of the offer. The qualified offer is referred to as a counter-offer, is considered as a rejection of the original offer and is treated as a new offer made to the original offeror.   

Should the party making a counter-offer have his or her counter-offer rejected, he or she cannot then merely accept that original offer. The original offer, once it has been rejected by making a counter-offer, can no longer be considered as a valid offer. Of course, the party that had their counter-offer rejected may then request acceptance of the original offer. Should the party that had made the original offer agree to acceptance without further conditions, then acceptance has been achieved.

The following example may help to explain the definitions for the acceptance and rejection of offers. Ruben declares that he is willing to sell a chair to Heather for $200 cash but she is responsible for transporting the chair to her chosen destination. Ruben made a valid offer. Heather agrees to purchase the chair for $200 in cash; however, she indicates that Ruben must deliver the chair to her home. Heather rejected Ruben’s offer, but her added condition requiring delivery constituted a new offer to Ruben. Ruben then rejects Heather’s offer by again refusing to deliver the chair. Heather then states that she will accept Ruben’s original offer. Since Heather initially rejected Ruben’s original offer, that original offer is no longer available for Heather’s acceptance. However, Heather may offer to purchase the chair for $200 in cash and transport it herself. This would constitute a new offer from Heather to Ruben. Ruben could then accept Heather’s offer that actually matched his original offer.

Consideration entails each party being bound by their promises that constitute a bargain for exchange. However, being bound to perform some preexisting promise does not constitute consideration.  

Contracting parties must also be competent. Parties to the contract must be mentally sound and of legal age to be competent.

An additional condition is that the nature of the products or services being contracted can be performed legally in the jurisdiction where the contracts are construed and interpreted. In virtually all jurisdictions, for example, a contract with a consultant to facilitate agency employees’ conduct to ensure reelection of the existing members of the governing body would most likely not constitute a legal purpose since agency employees are generally barred from  election campaign activities.  

The essential elements of a contract also apply to amendments that modify the terms of the original contract. If a contractor cannot meet its obligation to complete the contract tasks according to the contractual completion date, the agency cannot merely grant the contractor an extension unless the agency receives something of value to the agency in return. Otherwise, the agency has not received consideration for granting the time extension.

